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I seems presumptuous to remind you 0) 
the risk of financial loss that is compre 
hended by this one word “lability.” For 


doubtless much of your legal work con 


cerns cases based on alleged negligence. 


BUT the fact remains that, like the shoemaker’s children 
who go barefoot, many lawyers fail to protect themselves against 
this possible source of loss about which they really know so much. 


Etna Residence Liability Insurance * 


Guests, servants, delivery boys, post- For only a few dollars each year you 
can transfer the risk; then come 
what may you will not be out of 
pocket. 


men, meter readers—any one of the 
scores of persons who visit your 
premises may be injured,—or claim 
A three year policy will 
titi hick be issued at two and one- 
some c¢ - whic ’ as ; 

ome condition for which you, as palf times the annual 


to have been injured, because of 
owner or tenant, are responsible. premium. 


isk the Aetna-izer in your community 


for complete information 


The Atna Casualty 
and Surety Company 


affiliated with the 
ETNA LIFE INSURANCE COMPANY 


Hartford Connecticut 


* 4:tna Residence Liability msur 
ance may be written separatel 
or as one of the several valuable 
coverages included in an A:tna 


Combination Residence policy 
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The One Best 
State for 
Incorporation 


Delaware is not ALWAYS the best state in which to 
incorporate. It IS the best state in such a great majority 
of cases that sometimes the fact is forgotten that there 
are combinations of conditions under which some other 
state may be more desirable. The Corporation Trust 
Company is always glad to furnish any attorney, to as- 
sist him in making the absolutely right selection of state, 
analytical comparisons between the corporation laws of 
any states being considered for incorporation, with com- 
plete information about the features of each law and the 
experience of other lawyers with them. While The 
Corporation Trust Company is most widely known for its 
services to lawyers in Delaware corporation matters, and 
while its facilities in Delaware are more extensive than 
in most other states, the reason is only that Delaware is 
most. often the attorney’s choice. For incorporation and 
representation of companies which can more advan- 
tageously be incorporated in other states, The Corpora- 
tion Trust Company is equally well equipped. We have 
our own offices and representatives in all. 


THE, CORPORATION TRUST: COMPANY’ 


ORGANIZED UNDER THE BANKING LAWS or waw fons: Asm NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
{5 EXCHANGE PLACE. JERSEY CITY 
(00 We TENTH ST. WILMINGTON. DEL, 


Albany, 180 State St. Dime Ban 
Atlanta, Healey Bid it on; Dover = 
Baltimore, 10 Ligne & Se. 


(The Corporation T) Bi Bice, 
Boston, Atlantic Nat’ 1 Bk ee 
(The Cor Trust d) 


Buffalo, Eineott So Bldg. oN MOlivee Bldg 
Camden, N. J., 328 Market St. Portinad’ Me., eee o oe ess St 
Chicago, 208 S. La Salle St. — Fran cisco, Bidg. 
Cincinnati, Carew Tower Seattle, Exchan bue 
Cleveland, Union Trust Bidg. St. Louis, 415 e St. 

Dallas, Republic Bank Bidg. WwW: Munsey Bldg. 
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THE LIFE WORK OF AN EXPERT 


Hughes Federal Practice Jurisdiction & Procedure 
Civil and Criminal With Forms 








, AG 2c. See GR WR * 


Supplies the Answer to the Many Problems 


which beset the practitioner when his case goes into the Federal Courts 


A clear and simplified exposition of the procedural and jurisdictional 
problems which confront the lawyer in the Federal Courts, with special 
attention given to the intricate questions involving concurrent jurisdic- 
tion of State and Federal Courts, and the Removal of Causes to the 
Federal Courts. 


Forms—An Outstanding Feature 


Five full volumes of the work are devoted to a comprehensive collection of Forms 
derived from the records of adjudicated cases and from court requirements. These 
are copiously supplemented by explanatory text and directions as to procedure. 


11 Volumes of Text 5 Volumes of Forms 


Kept to Date by Pocket Parts 


The Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 
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Two Big Subjects Discussed by Committee on Com- 
mercial Law and Bankruptcy 

“WO subjects 

were discussed at the special meeting of the 


r 


of very great present importance 


Committee on Commercial Law and Bankruptcy at 


Grand Rapids: the proposed bill providing for 
“municipal debt readjustments” and the measure 
reorganization. Both of these were 
bankruptcy program presented at 


the last session of Congress but failed of passage. 


for corporate 
included in the 
soth were disapproved by the American Bar As- 
sociation in open session at the Grand Rapids 
meeting. 

The discussion at the special meeting of the 
Committee on Commercial Law and Bankruptcy 
was unusually vigorous and illuminating. Both legal 
pects were presented by speakers 
views on the issues involved. Mr. 


nd practic ul as 
vith opposing 
\sa G. Briggs, of St. Paul, presented the consti- 
tutional argument against the attempt to extend 
the bankruptcy jurisdiction to the case of embar- 
His remarks are printed else- 
Mr. Edwin H. Barker, of New 
York City, presented the views of an investment 
which holds that this form of relief 
As to the legality of the pro- 


rassed municipalities. 


vhere in this issue. 


anking house 
is greatly needed 
sal, Mr. Barker relied on the opinion of counsel 
ipholding its constitutionality. 
According to his view, the most practical way 
to determine the cause of default by a municipality 
ind the means for correcting it is for a limited few 
legally authorized representatives of the creditors 
and the municipality to get together around a table 
3ut the real difficulty 


hundred percent of the creditors to 


and thresh the matter out. 
is to get one 
accept the decision of such representatives. A 
selfish few will always be found, in the present 
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state of the law, to interpose obstructions, generally 
in the hope of forcing the more reasonable majority 
to buy them out at par. “The only way, therefore,” 
he continued, “that the decision of a group repre- 
senting the municipality and the majority of the 
creditors can be given practical application and 
effect is through the medium of a competent court 
vested with the power to impose the will of the 
majority upon the selfish minority.” Mr. Barker 
called attention to various safeguards for an equita- 
ble settlement which the measure contains. 

Mr. Charles M. Hay, City Counselor of St. 
Louis, next discussed the subject from the stand- 
point of solvent municipalities. Mr. Hay said that 
we had heard so much of distress and so many cries 
for relief on every hand, that some of us had gotten 
into a panic and concluded that no corporation, no 
city and no individual was still solvent. He then 
gave figures to show that only a small percentage 
of the municipalities of the country are in default, 
and said that as we enter the fight to restore pros- 
perity under the National Recovery Act, it was well 
to be very cautious not to do anything to impair 
the solvencies at present existing. We should be 
very careful, in our pleadings and plannings for 
relief of particular distresses, not to lay down a 
general principle and form a general plan that may 
work harm and hardship in the aggregate instead 
of affording relief and doing good to the country 
as a whole. 

The solvent cities of the country, sympathetic 
as they were with those in difficulties, were en- 
titled to ask the question, what effect will the pro- 
posed legislation have upon them, upon their finan- 
cial situations, upon the price of their bonds now 
floated or about to be floated? He had put this 
question to Mr. Louis Nolte, St. Louis City Comp- 
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troller, who had replied tl practically all the 
] 


Federal legislation prepared to afford relief to mu- 
nicipalities legalizes a default and tends to encour- 
age the repudiation of just debts, contracted in good 
faith, and secured largely by the integrity of pub 
lic officials.” Its adoption would naturally tend to 
undermine their credit rating. Mr. Nolte added 
that what was needed was to restore the confidence 
of people in local government and that those local 
governments which were in distress should sit down 
with their creditors and work out an equitable plan 
of relief instead of turning over the administration 
of their affairs to a Federal Court. 

Mr. Hay asked if there was any escape from 
the conclusion that the passage of the measure 
would be an encouragement to the cities of the 
country to repudiate their municipal debts. He also 
dwelt on the danger of encouraging extravagance in 
municipalities when such an easy way out was pre 
sented for their acceptance. 

The Federal assumption of jurisdiction over the 
question of corporate reorganization, another very 
live question, was next on the program, and Mr 
Robert T. Swaine, of New York City, delivered an 
address urging that this be undertaken, in view 
of the delays and inadequacies of present proceed- 
ings. Mr. James R. Morford, of Wilmington, Del., 
presented a very strong argument against the con 
stitutionality of this proposal. We trust to be 
able to print a digest of the remarks of both these 
gentlemen in the next issue of the JOURNAL. 

The general discussion which followed was no 
less interesting and instructive. Mr. Arnold Frye, 
of New York, first spoke of the municipal bank 
rutpcy acts which had been adopted in certain 
States. Massachusetts had led the way in this re 
spect and over two and a half years ago New Jet 
sey had passed similar legislation. Under these 
acts, generally speaking, there is an application to 
the Supreme Court and a determination that the 
municipality is in default and unable to meet its 
debts. The State then intervenes in the person 
of an administrator or State Commissioner, who ex 
ercises the power of the State over the defaulting 
municipality and endeavors to put it on its feet 
financially in the interest of all concerned. Very 
satisfactory results had been obtained in New Jer- 
sey by the application of this statute. 

Turning to the objections that had been raised 
to the exercise of Federal power in this field or 
to the simple exercise of State power alone to deal 
with the difficult situation, Mr. Frye said that the 
key to the solution of the problem could be found 
in the opinion of the majority of the Justices of 
the U. S. Supreme Court in Ogden vs. Saunders 
“In that case,” he said, “in supporting the decision 
of the majority, Mr. Justice Johnson pointed out 
a very potent argument, that the Federal bank 
ruptcy power may be satisfied in either of two 
ways, first by a discharge in the Federal Courts 
and second it may be a power which might 
find its full exercise in simply recognizing as valid 
in every State all discharges which shall be hon- 
estly obtained under the existing laws of any State.’ 
Iie other words, we might have Federal legisla- 
tion under Federal bankruptcy power complement 
ing State legislation. Such legislation would seem 
to meet all the objections that have been raised.” 
Mr. Giles J. Patterson, of Florida, stated that 


it seemed to have been overlooked that the propos 
“Municipal Bankruptcy Bill” applied not only 
municipalities but invaded the field of State 

ereignty still further by applying also to distr 
and counties. He declared that any 
these political subdivisions to disregard their 


incentive 
gations to their creditors could not fail to bri 
a great many more into default. He illustrated 
point by referring to the action of certain count 
in Florida. He was followed by Mr. Paul V. Be 
ters, >ecretary of the United Conference of May: 
and Director of the American Municipal Assoc 
tion, Chicago, who pointed out the necessity 
taking some action if we did not wish to perpetu: 
the present situation. He wanted to submit to t 
committee the only comprehensive study of 
municipal debt problem that has been made. H 
read various sections from that study, in one 
which occurred the statement that “in the end cre 
itors must accept a compromise if the capacity 
pay is absent, and in the end municipalities m 
pay at least that portion of their indeb 
their property values will support.” A reply 
Mr. Barker, a statement by Solicitor General Bris 


and a further general discussion followed 
The committee meeting was presided over 
Chairman Jacob N. Lashly, of St. Louis, who spx 


briefly of the conferences had by the committe 
with similar committees of other nationwide orga 
izations engaged in study of the bankruptcy la 
He then called on Mr. Paul H. King, of Detr 





to tell of the work that had been done to peri 
the draft of a bankruptcy law which, in the cha 
man’s words, “would work in good times and i1 


times.” Mr. King gave something of the recent h 


torical background of the various conferences, sp 
of the drafts that had been made and suggested tl 


his hearers take the third draft—which represent 
the Committee’s work up till now—home with ther 
study it, and send in any suggestions which tl 


felt would improve it. The discussion of the 
main subjects on the progrem then followed 


outlined above 


Report of the Judicial Conference 
gt HE Judicial Conference provided for in the Act « 


Congress of September 14, 1922 (U.S. Code, Tit! 
28, sec. 218), convened on September 28, 1933. 
following judges were present in response to the call 
the Chief Justice: 

Second Circuit, Senior Circuit Judge Martin 
Manton. 

Third Circuit, Senior Circuit Judge Joseph Buf 
hngton. : 

Fourth Circuit, Senior Circuit Judge John 
Parker. 

Fifth Circuit, Senior Circuit Judge Nathar 
Bryan. 

Sixth Circuit, Senior Circuit Judge Charles 
Moorman 

Seventh Circuit, Senior Circuit Judge Samuel Al 
schuler. 

Eighth Circuit, Senior Circuit Ju 
Stone. 

Ninth Circuit, Senior Circuit Judge Curtis D 
Wilbur. ; 

Tenth Circuit, Senior Circuit Judge Robert E 
Lewis. : 


j Iz; 1 
lige Kimbroug! 
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[The Senior Circuit Judge for the First Circuit, 

idge George H. Bingham, was absent, and his place 
Judge Scott Wilson 

General, the Solicitor General, and 

esent at the opening of the Confer- 


s taken by ( 
The Attorn 
el! aides wert 


State of the dockets—Number of cases begun, dts- 
i of. and pending, in the Federal District Courts. 
The Attorn eneral submitted to the Conference 
report of the lition of the dockets of the Federal 
istrict Court the fiscal year ending June 30, 1933, 
s compared w the previous fiscal year. Each Cir- 
ludge als resented to the Conference a detailed 
rt, by d of the work of the courts in his 
cult 
[he report of the Attorney General showed the 
ynparative number of cases in each of the four major 
sses commenced and terminated during the fiscal 
1932 1933, respectively, as follows: 
Commenced Terminated 
1932 1933 1932 1933 
ited States ases 34,189 25,797 29,591 27,744 
Criminal cases 92,174 82,675 96,949 84,780 
Private suits 26,326 26,656 26,045 26,074 
kruptcy petitions 70,049 62,256 63,502 67,031 
Total 220,738 197,384 216,087 205,629 
[The number of cases terminated exceeded the 
imber filed during 1933, and there was a general de- 
ease in all es except private suits, as compared 
1 the pre year. The total number of cases 
1 in 1933 vw 25,354 less than in 1932, and the 
tal number terminated was 10,458 less than in 1932. 
here was a SI! increase in the number of private 
commer nd terminated 
The Attorney General gave the following compa- 
e statemé pending cases 
1932 1933 
—— 26,240 24,293 
minal cases 23,120 20,907 
vate litigatior 37,057 37,639 
ruptcy pr gs 72,970 68,195 
tal 159,387 151,034 
[he above figures indicate that the congestion of 
lockets in the district courts (except with respect 
vate suits) is gradually being reduced. The total 
umber of cas f all kinds was reduced by 8,353 be- 
een June 30, 1932, and June 30, 1933. The num- 
r of priva ts pending increased by 582 during 
same pt 
War Risk Insurance cases —Of the 24,293 United 
tes civil cases pending at the close of June 30, 1933, 
re th 43 per cent were suits against the Govern- 
t under t Veterans’ Insurance acts. The total 
ber pend June 30, 1933, was 10,597 as com- 
with | 8 on June 30, 1932,—an increase of 
Criminal in general—Some progress was 
ide in reducing the congestion in the criminal dock- 
ts. On June 30, 1932, there were pending in the dis- 
trict courts total of 23,012 criminal cases of all 
lasses. The 1 ber commenced during the fiscal year 
vas 82,675 and the number terminated was 84,780, 
leaving 20,907 pending on June 30, 1933, as shown by 
he following 
riminal case 1932 1933 
Pending beginning of year 27,895 23,012* 
. mmenced during year 92,174 82,675 
lerminated during year 96,949 84.780 
Pendine close of year 23,120* 20,907 
*The discr f 8 cases pending is stated by the Attorney 
veneral to be due t areful revision after checking the dockets in the 
Southern District of New York. 





National Prohibition Act.—Fewer cases of this 
character were commenced and terminated during the 
fiscal year 1933, as compared with the fiscal year 1932. 
The total number of criminal cases pending at the close 
of the year was only 13,646 as compared with 15,360 
at the close of the previous year, as shown by the fol- 
lowing table: 


Prohibition criminal cases— 1932 1933 
Pending close of previous year — 18,555 15,360 
Commenced during year...... te ee 65,960 57,553 
Terminated during year...... ah enue . 69,155 59,267 
Pending close of year............ oue'wakewt ee 13,646 


Sixty-five per cent of all criminal cases pending 
on June 30, 1933, were prohibition cases. 

Prohibition—civil cases-——The number of civil 
cases under the National Prohibition Act commenced, 
terminated and pending during the fiscal years 1932 
and 1933 was as follows: 


Prohibition civil 1932 1933 
Pending close of previous year 6,975 6,940 
Commenced during year........ ‘ -.+>+ 18,455 11,478 
Terminated during year...... - ...+ 15,490 13,270 


cevecscee 6,940 5,148 


The number of such cases commenced and termi- 
nated was considerably less in 1933 than in 1932, and 
the number pending at the close of 1933 was only 5,148 
as compared with 6,940 at the close of the previous 
year 

Circuit Courts of Appeals—These courts have 
continued to keep up with their work in a satisfactory 
manner. 

District Courts—Removal of Restrictions upon 
Appointment of Successors in Existing Judgeships.— 
Restrictions are now imposed by statute upon the fill- 
ing of vacancies in certain existing judgeships. The 
Conference has carefully considered the desirability of 
the removal of these restrictions so that successors can 
be appointed in the cases in which vacancies occur, 
where experience has shown the necessity of having a 
permanent, instead of a temporary, judgeship. As a 
result of its examination of conditions in each District, 
the Conference last year recommended that the follow- 
ing judgeships should be made permanent by remov- 
ing the existing limitation upon the appointment of 
successors : 

Two in the dist.ict of Massachusetts; 2 in the 
southern district of New York; 1 in the eastern dis- 
trict of New York; 1 in the western district of Penn- 
sylvania; 1 in the eastern district of Michigan; 1 in 
the eastern district of Missouri; 1 in the western dis- 
trict of Missouri; 1 in the northern district of Ohio; 
1 in the southern district of California; 1 in the dis- 
trict of Arizona; 1 in the district of Minnesota; 1 in 
the southern district of Iowa. 

The importance of making appropriate provision 
for the filling of such vacancies, before the vacancies 
actually arise, is shown by the situation in the eastern 
district of Michigan, one of the judgeships above men- 
tioned. That judgeship was held by Judge Simons, and 
on his appointment as circuit judge there was no pro- 
vision for filling the vacancy in the district court in the 
eastern district of Michigan; in consequence, the work 
of that court has been seriously impeded. Another il- 
lustration is found in the inability, under the existing 
statute, to fill the vacancy in the southern district of 
New York which arose on the resignation of Judge 
Winslow (since deceased). The attention of the Con- 
ference was directed to the situations in other districts, 
special mention being made of those in Missouri, Min- 
nesota, and Iowa, where the business is very heavy 


Pending close of year........... 
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and serious impairment of the administration of jus- 
tice will result in case vacancies should arise which, 
under the present limitation, could not be filled. 

Provision for additional District Judgeships.— 
What has been said above relates to properly main- 
taining the existing judicial service, where judgeships, 
although temporary, have already been created. In 
addition to these, there is imperative necessity for an 
increased number of judges. The Conference last year 
recommended the creation of additional judgeships as 
follows: 

Two additional district judges for the southern 
district of New York; 1 additional district judge for 
the eastern district of New York; 1 additional district 
judge for the northern district of Georgia; 1 additional 
district judge for West Virginia; 1 additional district 
judge for the southern district of Texas; 2 additional 
district judges for the southern district of California; 
1 additional district judge for the western district of 
Missouri. 

On a further consideration of the question, the 
Conference believes that this recommendation was fully 
justified, but in view of existing economic conditions 
the Conference refrains from renewing the recommen- 
dation at this time, without prejudice to its later re- 
newal, except in the following instances where provi- 
sion for additional judgeships is deemed to be impera- 
tively required ;—that is to say, the following addi- 
tional district judges should be provided: 

Two additional district judges for the southern 
district of New York; 2 additional district judges for 
the southern district of California. 

It should be added that, in addition to the judge- 
ships listed in last year’s recommendation, as above 





JUST PUBLISHED 


Administration of Estates 
In Florida 


By Daniel H. Redfearn 
(Of the Miami Bar) 





While this is a local book, it will 
be of great value to lawyers 
having clients maintaining their 
residence in Florida. 


One Vol., $15.00, delivered 


THE HARRISON COMPANY 
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stated, the Conference has found that there is serious 
need for increased judicial service in Oklahoma, which 
might be afforded by an additional district judge for 
the western district of Oklahoma, but recommendation 
to this effect is withheld for the time being in view 
of the existing situation and of the special need which 
exists in the southern district of New York and the 
southern district of California. 

Places of holding terms of the Circuit Court of 
Appeals for the Fifth Circwt—The Conference has 
heretofore recommended that sessions of the Circuit 
Court of Appeals for the Fifth Circuit should be held 
only at New Orleans, Louisiana, and the Conference 
deems the matter worthy of serious consideration by 
the Congress. 

Recommendations of Legislation—On considera- 
tion of proposed legislative measures which the Attor 
ney General brought to the attention of the Confer- 
ence, the Conference expressed its approval of the fol- 
lowing : 

Proposed Bill :—To prevent the invalidation of an 
indictment because of the service of one or more un- 
qualified persons upon the grand jury, if it shall ap- 
pear that twelve or more grand jurors not disqualified 
concurred in the finding of the indictment. 

Proposed Bill:—Where the senior circuit judge 
of a circuit is disabled by illness, to permit his powers 
to be exercised by the other judges of the circuit in 
the order of the seniority of their respective commis- 
sions. 

Proposed Bill:—To relieve United States district 
judges of the duty of certifying to the expense ac- 
counts of United States Attorneys and their Assistants. 

Proposed Bill:—To amend existing law so as to 





Thousands of =4~ heard these radio 
lectures ———_ = by the American Bar 
Association wyers will want them, 
in book form, for their stimulating dis- 
cussions of the problerns they are being 
called upon to solve. 


The Lawyer and the Public 


“Training for the Bar,” by Roscoe Pound; “The 
Lawyer’s Influence on Public Opinion,” by Judge 
Samuel Seabury; “How Far Is a Judge Free 
in Rendering a Decision,” by Judge Learned 
Hand and Professor Felix Frankfurter, are rep- 
resentative chapters. Other contributors include 
lawyers, educators, and men prominent in pub- 
lic life. (Paper-bound, $1.00) 


The Judicial System of 
Metropolitan Chicago 


By Albert Lepawsky, University of Chicago. “Dr. 
Lepawsky has done a much needed piece of work. 
This volume is an essential source book for pro- 
ponents of court reform. ”—HARVEY 
WIENKE, Illinois Law Review. ($3.00) 


Conflicting Penal Theories 
in Statutory Criminal Law 


By Mabel A. Elliott, University of Kansas. “. . 

It is just the sort of book needed to make people 
question both the premises behind American crim- 
inal law, and the extent to which the law conforms 
to these premises."—-SAM BASS WARNER, Har- 


verd Law Review. ($3.00) 














The University of Chicago Press | 
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holish the requirement of a certificate by United 
States District Judges as to the necessity for the ap- 
ntment of Assistant United States Attorneys. 


Proposed Bill [lo amend the general criminal 
tute of limitations in criminal cases so as to permit 
United States to re-indict at any time within the 
xt succeeding term of court, in cases where a de- 
irrer or other dilatory plea to the indictment is sus- 


ned. after the period of limitation has run, on the 
und that the indictment is bad as a plea. 

The Conference again expresses its opinion that 
gislation making the husband or wife of a person 
harged with crime in United States courts a compe- 

t, but not a compellable witness for or against his 
her spouse, except as to confidential communica- 
ns, is highly desirable 

Amendment of le; yislation with respect to the Ju- 

al Conferenc. he Conference has heretofore re- 
uested the Attorney General to urge such change in 
the statute, under which the Conference is organized, 
as should expressly authorize the Conference to rec- 
mmend to the Congress, from time to time, “such 
hang ges in statutory law affecting the jurisdiction, 

ractice, evidence 1 procedure of, and in the differ- 
ent district courts at id circuit courts of appeals as may 
to the Conference seem desirable.” The Conference 
renews its recommendation as to the advisability of this 
legislation. 

YR ules of practice and procedure in criminal cases 
after verdict Bs Act of Congress approved Febru- 
ary 24, 1933, the Supreme Court is authorized to pre- 
scribe rules of practice and procedure with respect to 
any or all proceedings after verdict in criminal cases 
in District Courts of the United States and in the 
United States Circuit Courts of Appeals. At the re- 
quest of the Chief Justice, Attorney General Mitchell 
submitted a draft of proposed rules which had been 
prepared in the Department of Justice under the direct 
supervision, and with the personal attention, of Solici- 
tor General Thacher. The Chief Justice submitted this 
draft to the circuit judges, to the end that the proposals 
might be the subject of discussion at this Conference. 
The senior circuit judges gave careful consideration to 
the proposals and consulted with other circuit judges 
and with district judges so that the views of the fed- 
eral judiciary should find appropriate expression on 
this important subject, as an aid to the deliberation and 
action of the Supreme Court. 

The senior circuit judges brought to the Confer- 
ence the results of their consultations and study; and 
the provisions of the proposed rules, in their most im- 
portant aspects, were the subject of extensive exam- 
ination by the Conference, with a full interchange of 
views, which were recorded for the purpose of sub- 
mission to the Supreme Court. These proceedings of 
the Conference were extremely helpful, not only with 
respect to the immediate purposes in view, but also as 
they brought before the Conference, vividly and 
detail, the existing causes of delays in the prosecution 
f criminal appeals and the remedies which may be 
deemed to be available. 

General orders in bankruptcy—The Conference 
also considered questions relating to ancillary receiver- 
ships in bankruptcy, particularly with respect to pro- 
osals that have been made for consideration by the 
Supreme Court 

For the Judi 


f p 


ial Conference: 
Cuarves E. HuGHeEs, 
Chief Justice. 
October 2, 1933. 


Hartford College of Law Approved 


B* action of the Council of Legal Education and 
Admissions to the Bar shortly following the an- 
nual meeting, the Hartford College of Law was ap- 
proved by the American Bar Association with the ex- 
ception of those students who commenced their law 
study prior to the current year. It thereby becomes 
the first law school having only night classes to meet 
the American Bar requirements. There are ten insti- 
tutions on the approved list which come under the 
classification of mixed schools as they have both 
morning and evening classes. The claim has been fre- 
quently made that American Bar standards are such as 
to make it impossible for a pure night school to qualify. 
The Hartford College of Law, however, has built up 
a library of over 7,500 volumes, has a teaching staff of 
three full-time men, and has met all the other quali- 
fications for approval. Professor Thomas A. Larre- 
more, who formerly taught at Stanford, the University 
of Oregon, Tulane, University of Kansas, and Wash- 
burn, has recently been appointed as Dean. 

With the addition of Hartford, there are now 
eighty-four schools on the approved list, including the 
University of Detroit, Boston College of Law, and 
the School of Jurisprudence of William and Mary, 
which have been added during the last year. 
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DANIEL 


on the law of 


Negotiable Instruments 


Seventh Edition 


Revised and Enlarged 
by 


THOMAS H. CALVERT 


Of the Raleigh, North Carolina Bar, author of the sixth edition of Daniel on 
Negotiable Instruments and formerly judge of the Superior Court of North 
Carolina. 


Nearly sixty years have passed since Senator Daniel first 
gave this work to the profession and it is indeed a great 
tribute to it that it is still considered the standard, recog- 
nized authority on this great subject today. 


Twenty years have passed since the publication of the pre- 
vious edition and perhaps in no other period of our legal 
history heve there been so many changes in the law and 
in the conception of rights and liabilities, especially in re- 
gard to corporate relations. 


Notwithstanding the adoption of the Uniform Negotiable 
Instrument statute by all the States, the Congress for the 
District of Columbia, and by the Territories, it is very im- 
portant to have a comprehensive and historic treatment 
of the subject, and in this edition we have combined the 
exposition of the common law of negotiable instruments 
or of the law merchant with a discussion of the effect of 
the Negotiable Instrument statute. 


Three Volumes Price—$25.00 
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WHAT IS A GOOD LEGAL EDUCATION? 


ela as Used in This Connection—Persistent Difficulties 
Which Arise in Discussion of Subject—Diversity of Ends to Which Legal Education 
Foundation of Lawyer’s Training Should Not Be Sacrificed to 

a Prematurely Set up Ambitious Superstructure—Content of a 

ducation Whereon the Lawyer Can Build to the Exigencies of 


, Many Types of Professional Activity* 
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relative nce the days of eighteenth-cen- 
tury nat iw, no one would contend seri- 


ne absolutely good legal edu- 


be) 





good for times, all places and all men. 
se wl ( this program w,-re practical men 
view We may assume, 
1 a good legal edu- 
on for ¢ kootown, under an ideal legal 
an ideally con- 
ted judicia 1dministrative process, carried 
s part of ideal educational system. They 
legal education in the United 
\met in th rd of the twen- 
and exigencies 
legal orders of the 
il organizations 
obtain there 


er, an tel OT iaws and 


second thi 


century ew of the nature 


institutior hich are likely to 


liscussions arises 
vhole land in terms 
which the writer 
ue the country has 
that economic 
ging, with it an 


is by no means 


me unif nomically, ar 
cation has ight, or is bi 
Yet it 
hat what lemanded of the lawyer is the 
e fror ne end of the land to the other. Be- 
e of our political and econ unification it is 
non to attempt ambitious paper 

imbitious paper programs for 
countt hole assuming a uniformity of 
needs a1 1 conditions. I have no doubt 
sort of activity 
The world seems 
But for a long time 
be a union of forty- 
1 li with its own legal 
rder, its owt s, and its own judicial and ad- 
What is more important, 
ahead e may reasonably foresee, there 
predominantly rural and agri- 
|, approximating in their demands to the 
ative era of Amer- 
other jurisdictions 
untly urban and industrial, according with 


TLIC 


uniliorm | ions tor every 
I] } “An , — 
I 


nossib!] 
oly possible 


: . 
e moving { t irection 


come, at al rate, we shall 


-al jurisdictions of the form 


institut there will be 


type witl hich we have become familiar in 
he present tury: and there will be all manner 
of gradations between them. But in this time of 
nomic ut tion, the practitioner in one type 
juris t ignore the problems and con- 


* Addre re the Sectios I 


egal Education at Grand 


By RoscoE Pounpb 
n of Law School, Harvard University 


sequent institutions and legislation and legal tradi 
tions of the other. A good legal education in the 
politically and economically unified America of to- 
day must be national. But its national character 
involves a judicious compromise between the na- 
tional and the local. 

Another persistent difficulty comes from think- 
ing of professional education as a thing apart; from 
assuming that our problem begins when an aspirant 
for admission to the bar presents himself to be 
trained for that profession. If it is true that a law 
yer’s education never ends, that if he is a true law- 
yer he will be learning something to the end of his 
career it is equally true that his legal education no 
more began at the time he entered upon the formal 
study of law than it ended when he was formally 
certified as proficient. We cannot wholly separate 
the lawyer's general education from his profes- 
sional education. A good legal education is a good 
education directed specially in its later stages to 
the preparation of the lawyer for his role in our 
legal, political and economic orders. 

sut granting that a lawyer's education, in one 
sense, never ends, obviously that is not the sense 
with which we are concerned in the present connec- 
tion. What we are talking about here is a good 
formal education of the American lawyer prior to 
his entering upon the profession. Even so, how- 
ever, we must take account of his training before 
he begins upon his law books no less than what. he 
does after turning to his legal education in the 
narrower sense. 

Still another persistent difficulty in such dis- 
cussions as the present comes from a general as- 
sumption that education is a process of acquiring 
information and consequent tendency to stuff pro- 
grams of professional education with a maximum 
of informational topics with which, it is felt, the 
ideal lawyer should be acquainted. It cannot be 
insisted upon too strongly that education is not pri- 
marily, nor indeed except incidentally, the acquisi- 
tion of information. There is a widespread idea 
that no one may be expected to know anything 
unless it has been formally taught him; also that 
if it has been formally taught him, that fact guar- 
antees his grasp of it. The corollary is that a law 
school should give formal instruction in everything 
which an ideally prepared lawyer could conceivably 
need to know. Nothing could be more fallacious. 
Few things are more ephemeral than information. 
One need only compare the articles on the same 
subjects in the four editions of the Encyclopaedia 
Britannica which have appeared in the three de- 
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cades of the present century to see how short lived 
so-called facts really are. It is now forty-three 
years since I was a student in law school. In my 
school days Professor Gray was justly reputed a 
master of exact information upon the subject of 
real property. Certainly, too, that is a subject 
which has always proved exceptionally stable. I 
have full and accurate notes of his lectures, and 
must confess a bit of shock when I read them today 
and ask myself how much of them could be handed 
on with profit to a student in the twentieth cen- 
tury. One might think that Roman law was a sub- 
ject in which the sources of information were so 
fixed, and had been fixed so long, that standard 
information would hold good from generation to 
generation. Yet one need only compare the text 
books of Roman law which were the basis of teach- 
ing a generation ago with those which are in use 
today in order to see that the whole informational 
apparatus of the teacher of the last century has 
become obsolete. 

Expanded curricula and institutions teaching 
all things to all men are in part a result and in 
part an exciting cause of this faith in information. 
Teachers eager to pass on what they have worked 
out laboriously have codperated in keeping it alive. 
Nor may we overlook a common American concep- 
tion of all institutions of learning in terms of a 
glorified grade school of old-time rural America. 
But the bulk of information of the world of today, 
if nothing else, precludes a scheme of legal educa- 
tion covering “everything a lawyer ought to know.” 
Indeed, even in the narrower field of the authori- 
tative materials of judicial decision and administra- 
tive action, it has never been possible, within the 
practicable time limits of academic instruction, to 
cover all that the lawyer must take into account. 
In Roman legal education a selection had to be 
made. Justinian’s scheme of law teaching pre- 
scribed parts of the Digest. In the Middle Ages 
the professors soon found that no teacher could 
cover the whole of the Corpus Juris in his lectures. 
In our own experience case books have been com- 
pelled to deal with selected problems of selected 
topics even in narrower fields of the legal system. 
What to leave out; what academic teaching can 
do best and what can be acquired best by experi- 
ence and imitation of one’s seniors; what to stress 
and what to leave to the intelligently developed in- 
itiative of the student—these have ever been acute 
problems of legal education. 

To what ends, then, should a good legal educa- 
tion be directed? What do we demand of an 
American lawyer in the twentieth century? Or, 
rather, what are the tasks of lawyers in the time 
and place; for except in communities where the 
conditions of our formative era still obtain, no one 
lawyer can well do all of the things which are to 
be done by lawyers. 

On the strictly professional side, there is need 
of good trial lawyers—a highly specialized type of 
activity. The functioning of our trial courts is 
largely conditioned on the skill and professional 
conduct of this type of practitioner. 

Secondly, there is need of good advocates be- 
fore the courts in bank. Here is another highly 
specialized activity. It is seldom, today, that the 
great trial lawver is also a great lawyer before the 
appellate courts. The two functions call for dif- 
ferent talents and different experience. But the 





latter is quite as important from the standpoint of 
the public as the former. Bentham says that the 
law is not made by Judge, but by Judge and Con 
pany. The reports are full of illustrations of the 
extent to which good or bad results in judicial 
finding and declaring of the law depend upon th 
way in which questions were presented to bus 
courts by counsel. Slovenly arguments to appel 
late courts bear fruit in slovenly decisions and con 
fusion and uncertainty in the traditional element 
of the law. 

Thirdly, there is need of good office lawyers 
As things are today, this is a very inclusive cate 
gory. Good advisers in chambers can perform a 
great public service by forestalling litigation with 
no sufficient basis in fact or law. In too many 
American jurisdictions the dockets are clogged wit} 
cases which should never have been brought and 
would have been headed off in the law office by 
competent and professionally motived advice. A 
highly specialized type of adviser is the legal pilot 
of business and industrial enterprises and the o1 
ganizer and reorganizer of corporations. He, too 
can perform a public service of the first order, 
under the economic organization of today, if he 
does his work competently, with a broad vision, and 
with a professional consciousness of his duty to 
society as well as to his client. Still another type 
of office lawyer is the searcher of titles and con 
veyancer. Closely related is the adviser of trustees 
and trust companies or the lawyer-trustee. Still 
another type is the commercial adjuster. The im 
portance of these types in the due functioning of 
our economic order needs no argument. 

Here are many types of legal practitioner, 
each doing or capable of doing conspicuous public 
service, while at the same time earning a compe 
tence, but each to some degree demanding a spe- 
cialized training, whether before or after admission 
to the profession. One of the problems of legal 
education is to find a common educational denom- 
inator for them. 

But the foregoing catalogue by no means ex- 
hausts the requirements with which a program 
of legal education must reckon. The judges are 
taken from the ranks of the profession and so the 
lawyer must be trained as a potential judge and as 
a judge who may have to find or declare the law 
on matters of vital social or economic import 
Also legislators are largely chosen from the legal 
profession and those who are not lawyers are 
largely advised by lawyers. Even where bills are 
presented by organizations of laymen, they have 
been drafted and the ideas of the laymen have been 
moulded by lawyers. Hence legal education must 
think of the lawyer as a potential legislator, com- 
petent to wise and effective lawmaking. Again, 
lawyers are called upon to advise the public on 
legal affairs in a polity in which political questions 
are largely legal questions and many legal questions 
are political. Legal education cannot ignore the 
demands of this requirement. Likewise, some law- 
vers will be called upon to become law teachers and 
legal scholars and will have for one of their tasks 
to advance the science of law and the art of admin- 
istering justice. This possibility. too. cannot be 
ignored in the general scheme of professional 
education. 

Moreover, and by no means least, training for 
the bar must be a training for a profession. The 
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\s in most other problems of the sort, we must 
nd a workable ijustment of different demands. 
Such adjustments always turn upon a judgment of 
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a well known discussion of legal education, that 
t is the business of lawvers to know the law.” 
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pressure in such a society backed by such force. 
We use the term “law” in this sense when we speak 
of “respect for law” or of the “end of law.” Indeed, 
historical jurists have been wont to go further and 
use “law” to mean the whole regime of social con- 
trol of which the legal order is a specialized part. 

Second, we may mean the aggregate of laws or 
legal precepts ; the body of authoritative grounds of 
judicial and administrative action established in 
such a society. We may mean’ the body of received 
and established materials on which judicial and 
administrative determination proceed. We use the 
term in this sense when we speak of “systems of 
law” or of “justice according to law.” 

Third, we may mean what Mr. Justice Cardozo 
has happily styled “the judicial process.” We may 
mean the process of determining controversies, 
whether as it actually takes place, or as the public, 
the jurists, and the practitioners in the courts hold 
it ought to take place. To this, perhaps, we shall 
have to add what may well be called “the adminis- 
trative process,” that is, the process of administra- 
tive determination, whether as it takes place or as 
it is conceived to take place. The term “law” is 
used in this sense in most neo-realist writing of 
today, for example, in Frank’s Law and the Modern 
Mind and much of Mr. Frank’s other writing, and 
in such pronouncements as that of Professor 
Llewellyn that he includes under “law all that is 
done officially.” 

Fourth, we may mean all three of the forego- 
ing, as for example in much of the discussion of 
“law and morals,” which may mean the relation 
of morals or morality or both to the legal order 
or to the body of authoritative materials for the 
guidance of judicial and administrative action, or 
to the judicial process, or to all three. 

In which sense do we use the term “law” in 
such a discussion as the present? I think we must 
say all three. It is the business of the lawyer to 
understand the legal order, to master the authori- 
tative materials of judicial and administrative 
action, and to have a sound knowledge of the nature 
and course of the judicial process and the adminis- 
trative process as they are designed to be and as 
they are. 

Legal education in the last century was much 
influenced by the analytical dogma that law was 
a body of rules of law. As an idea of law as the 
declared will of the local sovereign, it led in many 
quarters to an apotheosis of the anomalies of local 
legislation and judicial decision. These were to 
be learned exactly as authoritatively pronounced, 
for they were the pure facts of law. As a well 
known bar examiner of the last generation put it, 
in law there are no degrees of error. Either a 
candidate knew the authoritative rule or he did not. 
School examinations and bar examinations under 
this conception of legal education, were likely to be 
based on the latest cases in the intermediate appel- 
late court of the state, to be answered as the court 
appeared to have laid down in the particular de- 
cision. What this means is well illustrated by two 
instances which came under my observation. A 
bar examiner who was a chief exponent of this idea 
of law as a body of rules published a book of exam- 
ination questions and answers which went through 
many editions. In an old case in his jurisdiction, 
the Court of Chancery had laid down what is the 
prevailing rule as to risk of loss in a contract to 
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sell land. The earlier editions of the book answered 
a hypothetical case accordingly. After a number 
of editions, the highest court of the state in a dic- 
tum indicated a different answer. Accordingly, for 
a number of editions that different answer was set 
down as the one and only correct solution. Ulti- 
mately, when the question was squarely presented, 
the court chose the prevailing doctrine and reverted 
to the rule as set forth in the old case in Chancery 
Thereupon the succéeding editions gave that rule 
as the one correct answer. In other words, in the 
interval between the dictum and the decision which 
put the matter at rest, a student who argued the 
view which ultimately prevailed was wholly wrong, 
while one who dogmatically asserted the rule which 
was ultimately rejected was wholly right. Substan- 
tially the same thing happened with respect to the 
supposed rule as to mutuality of remedy in specific 
performance. For a long time certain courts in- 
sisted on this in an extreme form. Recently a better 
doctrine of insuring the promised counter perform- 
ance has come to prevail. Certainly the student 
who knew how to argue for that doctrine was the 
better prepared lawyer. But he was apt to be 
rejected in comparison with one who dogmatically 
asserted the need of mutuality of remedy. 

Assuming the propositions I have discussed, 
what shall we put as the content of a good legal 
education—a good legal education looking at the 
whole training of the lawyer down to his admission 
to the bar? I should think of it under two aspects 

the general training and the immediate profes 
sional training. To look first at the latter, I should 
feel that it should include: (1) the formal outline 
of the legal order and especially the theory of values 
and theories of the end of social control and of the 
legal order as a specialized form thereof. (2) The 
organization and content of the authoritative ma 
terials of judicial decision and administrative deter 
mination, especially the technique of developing 
and applying them. (3) The received ideal of the 
judicial process and of the administrative process 
and the persistent causes of or factors in their 
failure to come up in whole or in part to the re 
quirements of that ideal. 

I do not mean for a moment that a law school 
curriculum should be set up at once in every law 
school with a paper program of formal instruc 
tion in all these things. Some things are best 
taught by formal instruction in them. Other, and 
sOmetimes more important things, are best taught 
by teachers who know how to bring them -in re 
peatedly and effectively as incidents in the course 
of formal teaching of something else. What we 
are talking about for the moment is content, not 
method. 

General training is no less important than 
immediate professional training. Indeed, the latter 
will be likely to prove relatively sterile for the ends 
which more immediately concern the public unless 
grounded upon a sound general training. Here 
again we have to take account of a multiplicity of 
demands and make an adjustment upon a judgment 
of relative values. The things most urged have 
been general culture; a grasp of the social sciences, 
especially in recent years a grasp of the economic 
order; and an understanding of business organiza 
tion and methods. Some of these are more signifi- 
cant for one end of the legal order or one aspect of 
the lawyer’s tasks than for others. Thus I re- 








member that when I began to teach law a gene 
tion ago in a jurisdiction in which the bulk of 
lawyer's work was done in court 1 the staple 
court work was railroad and industrial acci 

cases, forensic medicine was strongly urged uy 
me as an essential ingredient of a curriculum 
students most of whom were to be chiefly trial | 
yers. 


} 


: : 
rkmen s Compe 


I rejected this subject as a subject lt law 
teaching, and in the event the W: 1 
sation Acts and shifting of the center of gravity 
the lawyer’s work made the decisior wise one 
Probably the real choice will have to be 
tween a general cultural training an 
prelegal curriculum devoted chiefly to the s 
sciences with stress on economics 
ganization. Partly the latter may come in 
dentally, in the 
points in the professional curriculum and be de 
with most effectively in that way 
will be a question how far such things should 


4 | 
special 


hands of good teachers, at m 


part of a formal prelegal curriculum, or should 


be included formally in the professional curriculur 
or should be left to experience after admission 
the bar. Personally I should put the stress uy 
an all round cultural training before entering 


the study of law. The general problem of 
ordered society, the special problems of the les 
order are increasingly complex and difficult. | 
has become the paramount agency) ‘ial cont 
Ambitious plans for a new social 1 econor 


order call not for less, but for more law in all thr 


senses of that term. Therefore something more 
called for than a stock of information believed 
for the time being in the name of the social science 
Hence the importance of an all round cultural trait 
ing of those who have to do with the administ 
tion of justice in any capacity. Usually pre-leg 
curricula are made up on the information theo 


Usually they aim to impart what it is 
lawyer ought to know.” Usually they are cor 
structed on the idea that a student cannot kno 
a thing unless it has been formally taught him a1 
will know it if it has been so taught him. But 
seem to have learned from following the work ar 
looking into the preparation of some five thousat 
students, that the nature rather than the content 

pre-legal training is the significant thing. WI 


really counts is power to reason, power to thin! 
power to weigh and appraise mate 


consecutively, 
rial, with habits of getting to the bottom of thing 
of going to the sources, and of clear t 
expression. Such things may be a 
different fields and are not necessarily involved 
paper pre-legal curricula. 

In the strictly professional training, on tl 
other hand, one must give greater weight to inf 
ination. Kipling says that a sailor must knov 
ropes awake or asleep, drunk or sober. So als: 
lawyer must know certain things matter w 
his condition or what type of professional activi 








he undertakes. This part of a good legal educ 
tion calls for a balance between technique, infor 


mation, and practice in legal argument and leg 
writing, and so ultimately legal thinking 
an easy balance to achieve. Formerly 
a tendencv to over-value information 
is a tendency to under-value the substratum 


there w 


assured information upon which any legal thinkin: 
Nor should we overlook 


of value must proceed. 








Taking what I conceived to be a long view 
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nuch as the sub- 


UStOTy, not so I 
‘ 


f formal instruction, but rather as something 
‘ taken int count in all teaching of every 
é ect in the rhe history of legal systems, 
: egal tit s, of legal doctrines, of legal 
epts and « ul technique is a vital part of 
; standing ther It enables us to value and 
: elop the th respect to the ends out of which 
} have gt ind so to relate them intelli- 


makes lawyer and law re- 
ials with which they 
rk f their limitations as shown by 





( torical continuity in law is not 
tv, yet it very largely a necessity—if less 
than the historical jurists of the last century 
imed, yet much more so than many are 
Also we t forget the need of bringing 
é d legal scholars to advance 
ence nd the art of administering 
tice. No o1 urged these things as part of 
luty of the merican law school more than I. 
no more 1 the foundation of these things 
be brought into the ordinary education of the 
ge practit I They are not to be achieved 
eeking to make a jurist of every practitioner, 
pecially not mbitious plans for legal writing 
those who | hardly learned the technique of 
legal syst nd have yet to acquire a firm 
p of its ntent \ law school should aim at 
] lars as one of its purposes 





But if it has for its chief purpose to make good 
lawyers in every good sense of that term, and it is 
of this type or this feature of law schools that we 
are talking in this discussion, it must not sacrifice 
the foundation of the lawyer’s training to a desire 
for a prematurely set up, ambitious superstructure. 

To sum up. I should put as the content of a 
good legal education: 

(1) A solid all round cultural training, with 
the grasp of significant information which such a 
training involves, but much more with the broaden- 
ing and deepening of experience and ability to 
appraise information to which it leads. 

(2) A grasp of the ends and technique of the 
social sciences—this only; for beyond that what 
has been taught in their name has been short-lived 

(3) <A grasp of the history and system of the 
common law, of the outline and ends of the legal 
order, of the theory and ends of the judicial and 
administrative processes, and of the history, organ 
ization, and standards of the legal profession. 

(4) A thorough grasp of the organization and 
content of the authoritative legal materials of the 
time and place and of the technique of developing 
and applying them. 

If one has these, he has whereon he can build 
to the exigencies of the many demands of different 
types of professional activity and of the public need 
of enlightened judges and wise lawmakers, of law 
reformers and law teachers, and of legal scholars 


RECENT JUDICIAL AND LEGISLATIVE TRENDS 
IN CORPORATION LAW 


Yecided Tei iency in Decisions t 
More Sti 


Relatio1 


' to Apply Rule as to Liability of Corporate Directors 
Courts Showing Greater Liberality in Dealing with Inter-Corporate 
Tendency of Courts to Disregard the Corporate Entity Theory More 


Readily—Protection of Minority Stockholders—Legislative Trend Toward 
Codification or Restatement of Corporation Acts—Significant Features 
of These Laws* 





By Hon. SVEINBJORN JOHNSON 
Professor of Law at the University of Illinois 


HE subject ogested is twofold; it has to do 
with recent trends in the judicial field, and cur- 


rent ter s in legislation concerning busi- 
s corporat [ am taking up the judicial side 
the subject first, and want to say at the outset, 
speaking phase of the topic, that there 
re no parti significant developments in the 
lecisions of tl urts, as I read them, in the last 
few years are some suggestions and re- 
ninders of the transition from more fixed to more 
beral statements, interpretations, or application of 
ld rules, but beyond that there are not what I 
ould descril revolutionary changes. 
*Address deliver t the Annual Meeting of the Illinois State Bar 


I think it is true that there is a decided tend 
ency in the decisions, in the last few years, to apply 
with greater strictness the rule concerning the lia 
bility of corporate directors. I do not mean to 
say that there is anything new in the rule as laid 
down by the courts, but there is, I think, a dispo- 
sition on their part to find the rules of liability 
applicable in a relatively larger number of situa- 
tions than before. 

[ suppose the leading case on the subject is 
that of Briggs v. Spaulding,? in which the rule as 
to liability of corporate directors was laid down 
by the United States Supreme Court. That rule 

2. 141 U. S. 182, 85 L. ed. 662. 
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has been stated by different courts in substantially 
the same language, but it has been applied with 
greater liberality recently, and I think the latest 
illustration of that fact is the famous case of the 
United States Bank in New York City, decided 
by the highest court of New York, in which the 
doctrine in Briggs v. Spaulding is stated substan- 
tially as laid down by the Supreme Court, but in 
which the application of the rule is, I think, more 
liberal than was the case in the earlier decision. I 
think the tendency of the courts is to apply the rule 
more in the manner in which the minority in Briggs 
v. Spaulding insisted that it should be applied; 
without challenging the statement of the rule by 
the majority, the minority believed that the di- 
rectors should be held negligent. 

There is a tendency, I think, on the part of the 
courts to be more liberal in dealing with inter- 
corporate relations. Doubtless many of you 
understand this much better than I do, because you 
have probably been concerned with the question 
recently in specific cases; but difficult questions of 
law frequently arise when we have corporations 
governed by a common directorate. I do not mean 
that the directors are common in a derogatory 
sense, though this is too often true, but I refer 
to the case of several corporations with govern- 
ing directors in common. The courts, in the early 
cases, as you know, held that transactions between 
corporations so governed must be very closely scru- 
tinized, and some courts went so far as to hold 
that contracts, prima facie, were positively void on 
the ground of constructive fraud. There is a dis- 
tinct tendency on the part of courts to refuse to 
hold that there is any presumption of fraud in such 
cases, but to determine each case upon its merits, 
and if there is no evidence of fraud the transaction 
will be sustained, notwithstanding the fact that the 
same men were on both sides of the table, repre- 
senting, however, two distinct legal entities. 

Again there is, I believe, a tendency on the part 
of the courts to disregard more readily than here- 
tofore the corporate entity theory. That is to say, 
in many situations it seems to me that courts are 
more inclined to look through the form of the 
organization and look at the realities of the case, 
instead of being bound by the fiction, and enter 
their judgment or make their decision accordingly. 
I think that it is a fair statement of what is going 
on. 

Now, there is another field which is, to me, 
exceedingly interesting, and I think it is very im- 
portant, in view of the developments in the stat- 
utory field to which I shall refer a few moments 
later. I have reference to the extent to which 
equity may control the affairs of corporations in 
the interest of minority stockholders. In this par- 
ticular field there is no radical development, or if 
there is any worthy of note, it is nothing more than 
a tendency; but the number of times in which the 
questions are raised and presented to the court 
are steadily increasing because, under the present 
statutes governing the incorporation of corpora- 
tions in the various states, the powers of the man- 
agement over the actual property interests of the 
stockholders are constantly increasing. The indi- 
vidual investor in various corporate securities, 












stocks, preferred stocks and common stocks, 
even in bonds, finds his property interests more 
and more subject to the complete control of the 
men who manage the corporate enterprise. This is 
because the statutes have been steadily liberalized 
as has been described; that is, the powers of the 
management have increased steadily under the 
statutes, and perhaps partly through judicial inter 
pretation. That brings up immediately the ques 
tion whether, and in what circumstances, and 
what extent, a court of equity may protect an indi 
vidual investor who has invested his property under 
a contract—and you know how the investor’s con- 
tract is conceived and executed—improvidentl 
from the standpoint of the control he vests in the 
corporate management. 

The Barclay case,’ recently decided by the 
United States Supreme Court, discourages the hope 
that courts will feel competent to do very much 
the direction of relieving a stockholder from his 
own improvidence, carelessness, or folly 

In some cases, as we know, stockholders pur- 
chase certificates of preferred stock which put it in 
the power of the managers of the corporation t 
pay interest on the investment when and if they 
choose to declare a dividend. Now that means 
upon its face—and I am not citing a purely hypo 
thetical case because there are decisions of that 
sort—that it is in the power of the management 
literally, unless a court gives relief, to use the in 
vestor’s money without interest, notwithstanding 
the language of the contract, which seems to stipu 
late a seven per cent dividend. The joker is the 
clause, “when and if declared,” or its equivalent 
The result is that the courts, in cases of this kind, 
have been compelled to struggle, on the one hand 
with the conventional effect of a written contract 
and, on tne other, with that sense of justice and 
equity which they feel impelling them to do some : 
thing for the stockholder who has, whether : 
through ignorance or carelessness, put himself 
this position. This power over the investment of 
the non-cumulative preferred stockholder may re 
verse entirely the normal order and confer on the ’ 
common shareholder an actual preference The 
courts may not have laid down positive and definite 
rules on this subject, as each case is governed, of 
course, by its own facts, but there is a tendency on 
the part of the courts to go farther and farther 
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in an effort to protect the individual stockholder F 
who has entered into this kind of an agreement 
against the literal consequences of his own con 
tract. 4 


There is involved also the question of th 
general power of the majority over the minority 
But by the same token and for the same reasons 
that have been pointed out, the courts are con 
stantly called upon to extend equitable relief t 
individuals who have contracted away their owt 


mea 


8. Barclay v. Wabash Ry. Co., 50 S. Ct. 106 

4. Norwich Water Co. v. So. Ry. Co., 11 Va 
203 There are many cases where the courts hav 
have the power to declare dividends on non-cumulati 
for prior years in which such dividends were earned 
rhe problem is illustrated in various aspects in the 
Bassett v. United States, etc., Co., 74 N. J. E. 668, 
J. E. 589); Moran v. United States, etc., Co., 95 N. J. E s9 (96 N 
E. 698); Collins v. Portland Co., 12 F. (2d) 671, 48 A. L. R 
Y., Lake Erie, etc., v. Nickols, 119 U. S. 296; Barclay et al. v 
Ry. Co., 830 F. (2d) 260, where the cases are discussed 
Circuit Judge, and by L. Hand in a dissenting opinior The 
case was reversed by the United States Supreme Court, 50 

5. Barclay v. Wabash Ry. Co., 30 F. (2d) 260, p 
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property rights, or who have put their property 
nterests literally and completely under the control 
f the corporate management. It seems to me that 
is tendency is inevitable; the courts must meet 
this critical sit on and recognize that equity 
powers must be exerted to their full limit. The 


oo is constantly increasing the powers of 

1e corporate management and of the majority over 

he property of the investor. If the courts do not 

find a way to extend protection against unfair treat- 

ent which may not be technically fraudulent 

vhen judged in the light of old legal standards, re- 

i gvardless of the letter of the contract, the result 
7 will lead to a revulsion of feeling, a retracing of 
steps, and a blind repeal of statutory grants of im- 
portant powers to c rporations, and to the group— 
najority or minority—in actual control. History 


repeats itself, sometimes with painful inerrancy. I 








nk it was in the “seventies” when the railroads 
ecame guilty of sundry practices—abuses of power 

which generated the present rstrictive web of 
ailroad regi n now almost universally de- 
plored. 

Equity courts must liberalize the application of 
quitable doctrines to keep pace with the steadily 

wens liberalism in legislation concerning the 

wers of the corporate managers. If the protec- 


ind interests of investors does not 
reasonably parallel the constantly expanding legis- 
lative sanction of managerial dominion over their 
property, the corporation of the future will face a 
reaction, inspired by an irritated and injured public, 
which will lessen or destroy the usefulness of the 


tion of the rig! 





-orporate form of business organization. There 
is no way to avoid this unmixed calamity to our 
business structure save through the observance of 
e highest ideals of honor and good faith by fidu- 
aries connected with the management of corpo- 
rations, and a lively and effective sense of justice 
by our courts of equity. 
There is one other matter I want to mention, 


corporate reorganization. There 


namely, tnat 
n 





s no doubt t luring the next four or five years, 
aybe longer, the law of corporate reorganization 
; going to experience a tremendous advance, both 
ugh judicial and legislative action. Enterprises 
vill be reorg during the next few years on 
; 1 large scale; the law governing the reorgani- 
: zation of cory tions will be given new vitality 
and new application by the courts. The only re- 
ent decision on the subject that I know of, which 
licates at all what is coming, is Morris White, 
Inc.,° a case where the court found a way to sanc- 
tion a reorganization without a judicial sale, and 
yet without going as far as the court went in the 

ck Island 
: It is important to aol age and to persons in- 
; terested in a ganization, that it be possible to 
i; ring it about ith a minimum of cost, inconven- 
{ ience and embarrassment to those involved. The 
equirement of a judicial sale has been admitted to 
be a serious stumbling block in many large reorgan- 
izations, but, nevertheless, a formality which it has 
been supposed we must observe, though they do 
t in Engla yet it sometimes discourages the 
best bidding and encourages the fellow who thinks 


nuisance value in himself, which 
1as always been one serious hindrance to reorgani- 
ration. Whether that can be overcome through ju- 


6 riell v. M s White, Inc., 54 Fed. (2d) 255. 





dicial decisions or must be met, if at all, through 
statutes or constitutional amendment, is one of the 
subjects which agitate the courts, and which the 
law professors and law students are vigorously 
debating. 

In the legislative field there are more distinct 
and perhaps more significant trends. One of the 
most significant trends, I think, in legislation in the 
field of corporation law is the current tendency to 
codify or re-state corporate acts. Last night the 
legislative body of Illinois enacted a completely 
codified and rewritten corporation act for this state. 
This has been done this year in Minnesota, and 
very recently in California, Ohio, Louisiana, Idaho, 
and many other states. 

The new acts are commonly supposed to liber- 
alize the law of incorporation, and by that I mean 
—I do not know what others mean—that the busi- 
ness man today may free the corporation from the 
burden which it has been under before, and enable 
it, in its own affairs, to act with much greater free- 
dom in issuing securities of various types, depend- 
ent upon its own peculiar and internal business 
situation and circumstances. 

The models for these laws have, in general, 
been the Delaware law, which, in a general way, 
is the model for the new law of Illinois, and the 
uniform business act drawn by the Commissioners 
on Uniform State Laws. The latter was made the 
model for the Minnesota law and the laws of 
few other states, but in the majority of cases the 
Delaware act is the model which has been followed. 

I have neither time nor inclination to go into 
details concerning these acts; I merely call atten- 
tion to certain trends, and I think this is a very 
significant one, because in all these states these 
corporation codes change existing law in the direc- 
tion of what is supposed to be liberalization. 

I can call attention to only a few significant 
features. For example, under the new laws, as 


they have been adopted in various states, including 


Illinois, there is usually a clear distinction made 
between a consolidation and merger. Under the 
present Illinois law, as you know, the statute speaks 
of merger and consolidation in the same section, as 
if there were no distinction between the two. Of 
course, there is a fundamental distinction’ which 
the new statutes recognize, and the procedure is 
carefully prescribed in each case. 

There is a characteristic of the new laws which 
is significant from the standpoint of the shareholder. 
With the increased power in the corporation to ex- 
pand and go into other and perhaps unrelated busi- 
nesses, there is a recognition of the rights of the 
stockholder who may not. care to follow the cor- 
poration into alien fields. You, of course, recall 
that it has been difficult for a corporation to go 
into a new business if a stockholder objects, if the 
results be a fundamental departure from the char- 
ter purposes. Under the new statutes the charter 
may be fundamentally amended and, speaking now 
in the old sense, the corporation may go into a 
completely new line of business, yet the stockholder 
who joined, in the beginning, need not go into the 
new venture, but he cannot for that reason obstruct 
his associates. Under the modern Act he may go 
in and ask for an appraisal of his stock and get 
out, upon payment. This arrangement gives the 


~ ‘alc TE this distinction is of real importance sometimes appears is 
C&E R. R. Co. v. Doyle, 256 Ill. 614. 
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shareholder what he is entitled to and permits corporate 
expansion according to the judgment of the majority. 

In another respect a change, I think for the 
better, has been made. De facto problems have 
been reduced by provisions in most of the new acts 
that corporate existence shall date from a certain 
date or act, regardless of what has gone before. 
Except from the standpoint of the state itself in a 
direct proceeding, all questions of corporate exis- 
tence are at an end. 

Another important development is the substan- 
tial elimination of the defense of ultra vires: in 
many of the new acts that defense is materially re- 
stricted, if not altogether removed. In the Illinois 
act it is retained for the benefit of the State in 
proceedings to cancel the charter or to enjoin unau- 
thorized business, for the benefit of the stockholder 
who may want to keep the corporation from going 
into a business outside of its corporate powers, 
and for the benefit of the corporation itself in cer- 
tain representative suits. The corporation, under 
the new codes, is given substantially the powers 
of a natural person, and the doctrine of natural 
capacities is thus, by statute, given material recogni- 
tion. 

There is a tendency under all the new acts to 
increase the powers of the directors. I shall say 
little about that now, beyond calling attention to it, 
but under the new statutes directors have greater 
powers than they ever had before with respect to 
the investments of persons in the shares of the 
corporation. They have power to transfer funds 
from surplus to capital, from capital to surplus, and 
to pay dividends from the consideration received 
for stock in a manner that a corporation did not 
have fifteen years ago, and which would have been 
considered revolutionary a few years back. Let 
me add in this connection, however, that under 
these new laws there are important accounting pro- 
visions which were absent from the old corporation 
codes. You will be interested, those of you who 
do not already know it, that in the preparation of 
the present Illinois Corporation Law, expert ac- 
countants were very freely consulted, and gave very 
freely of their valuable advice, particularly with 
reference to the sections concerning surplus, capi- 
tal, and stated capital. 

There has been a question in the minds of 
many lawyers, notably in Illinois, concerning the 
wisdom of extending the power of a corporation 
so as to permit it to own real estate without re- 
strictions. In substantially all the new corporation 
codes, the powers of a corporation to own real 
estate are virtually unrestricted. It is my under- 
standing that perturbation arose in some quarters 
in Illinois over the fact that the new code is, in 
this respect, in line with modern corporation laws 
elsewhere. 

I do not know what will happen in Illinois, 
for I am not a prophet; but I do know that I was 
brought up in one of the great agricultural states 
of the Northwest, probably the greatest hard wheat 
raising State in the Union, and during all the time 
I lived and practiced law there the statutes permit- 
ted a corporation to own real estate without restric- 
tion, and there was not the slightest tendency on 
the part of corporations to collect real estate or 
concentrate it in corporate ownership. The reason, 
I think, is very simple, and that is that farming is 
largely a mode of living, and it is not the kind of 


business which tempts corporations organized pri 
marily and essentially for the purpose of making 
profit and paying dividends. 

You may be interested in knowing that 
great was the fear of this bogy in Kansas that 
1931 the legislature of that State enacted a law 
prohibiting corporations from owning real estate 
and specifically even from milking cows. I don 
know how corporations would milk cows in Kan 
sas; I suppose they would do it through an agent 
But it is also interesting to note that while the 
were prohibiting corporations from milking c 
in Kansas, seemingly some corporations were 
shearing lambs with comparative impunity, n 
only in Kansas, but elsewhere in our country. 

That brings me to a topic to which I want to 
call attention briefly in closing this informal d 
cussion, and that is the essential differences b: 
tween the powers of a corporation to issue and 
the conditions under which it shall be permitte 
to market its securities. Under the new Illinois 
Corporation Act, and in the State codes to which 
I have referred, the power of a corporation to issue 
securities is very broad and liberal, but that, gentle 
men, has very little to do with the manner in which 
and the safeguards under which securities shall be 
offered to the public, or the method which shall b« 
adopted in marketing the securities after the corp 
rate management has decided that it is for its i: 
terest to issue them. We are coming, in State and 
federal legislation, to recognize the fundamental 
distinction between corporate powers as such, and 
the method in which their securities shall be put 
before the public for sale. With the tremendous 
expansion of the power of the management ove: 
the property interests of the investor, there must 
necessarily go a corresponding development of leg 
islative and judicial protection for the investor wh 
has thus put his savings at the mercy of the corp 
rate management. This fundamental thought is the 
basis for the distinction, which is growing more an 
more pronounced, between the Securities Acts of 
the country, on the one hand, and the Corporatior 
Acts, on the other. 

There is no escape, it seems to me, from thx 
conclusion that the legislature and the courts must 
meet fully the responsibility which is theirs, t 
develop with the growth of corporate power ove! 
the investment of individuals, a correspondent reg 
ulation of and ethics in the method of marketing 
securities, to the end that an unwary public shal 
not be cheated by methods beyond the reach of 
ancient legal formulas. And that, to my mind 
members of the Bar, is the development of major 
significance in recent times 
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ASSOCIATIONS SWING IN BEHIND NATIONAL 


nging in solidly behind the National 
idopted at the Grand Rapids meet- 
some fifteen or twenty associations 
ting or through their Executive Com- 
ally endorsed by resolution this plan 


hrough work in common fields. 
assed by the West \ irginia Bar 


‘ther score of bar association presi- 
in announcing their readiness to join 
nd appoint committees to consider 
four subjects adopted for the Na- 
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“However, the work of correlation, of putting together 
the experience of all bar associations on a given topic and of 
making that available to the individual lawyer seems to me 
100% sound. If the individual lawyer, however busy, will read 
the results of such experience (and I think he will do that be- 
cause it is easier to get an off half hour than it is to attend a 
stated meeting at a fixed time) his mind will be illumined 
and informed. His opinion thereafter will be much more worth 
while.” 


associations 


A 


and national 


Lists of committees of local and state bar associa- 
tions dealing with National Bar subjects, are now being 
assembled in the American Bar Association headquar- 
ters in Chicago, and each committee will be communi- 
cated with and furnished material which will outline 


meeting is printed on this 














Bar Program, which are some of the possible lines of work which it may de- 
Criminal Law and Its velop. Later on a ques- 
rcement tionnaire will be sent out 
Legal Education and RESOLUTION OF THE WEST VIRGINIA BAR asking for factual infor- 

missions to the Bar ASSOCIATION PASSED OCTOBER 19, 1933 mation as well as for the 
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alieiat saat Milde American Bar Association. the President of that asso- 
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ntl Stn eanie inals and their conviction are notoriously inadequate and the 
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the chairmanship of Mr. Robert L. Stearns, has devel- 
oped what seems to be an effective method of handling 
some phases of the subject. It has selected five topics 
and the committee has been divided into five sec- 
tions, each of which is to deal with one of the follow- 
ing: 

Kidnaping and other Gangster Activities. This 
section will keep in touch with the United States Dis- 
trict Attorney and the activities of the Department of 
the United States Attorney General’s office, which deals 
with this subject. It will communicate with and get 
information from other organizations working in this 
field. 

Revision of Criminal Procedure. This section will 
consider the model code of Criminal Procedure pre- 
pared by the American Law Institute, and recommend 
such parts of it as it regards applicable to local condi- 
tions. It will also study other recommendations such 
as the right of the prosecution to comment upon the 
silence of the accused, etc. It will discuss what changes 
can be accomplished by rule of court and in what cases 
legislation is necessary, and will recommend the appro- 
priate action. 

Revision of Substantive Criminal Law. The ex- 
isting criminal law of the state will be thoroughly re- 
viewed by the portion of the committee to which this 
subject is assigned and recommendations of such re- 
visions as it feels should be made will be submitted. 

Publicity in Connection with Crime and Criminal 
Trials. The section to which this topic is assigned will 
make a study of the publicity given to criminal pro- 
ceedings and will recommend measures to be taken to 
secure the voluntary cooperation of the press, or, if 
this appears impossible, legislation which appears advis- 
able. 

Illegal Defense Practices on the Part of Attorneys 
Representing Those Accused of Crime. The study of 
the best method of eliminating such practices suggests 
the creation of a permanent committee which shall be 
charged with actively combatting any such practices 
and with bringing offenders before the grievance com- 
mittee of the bar association. 

This suggested plan of action is not set forth as 
a model to be followed by other associations but merely 
as an indication of the way an active association has 
gone to work on the problem. 


Legal Education and Admissions to the Bar 


Almost every bar association in the country already 
has a committee on this subject. The council 
of the section of the American Bar Association, which 
deals with it, plans to work actively with the central 
headquarters to bring about unanimity of effort and a 
maximum of accomplishment in raising the standards. 

In eight states, where there are no requirements of 
general education, and in three others, where less than 
a full high school course suffices, legal education com- 
mittees will be asked to concentrate on higher standards 
of admission to the bar and report the possibilities for 
improvement. 

In thirteen states, where state bar associations have 
not approved the American Bar Association standards, 
committees will be asked to secure the sentiment of 
their association on this question. 

Many other subjects are worthy of consideration 


by these committees, among which are the following: 

Power of the court to fix qualifications for admis- 
sion to the bar. 

Correspondence law schools. 

Office study. 

Character Examination and the Probationary bar 

Bar examinations and other methods of testing 
the qualifications of an applicant. 

Overcrowding of the bar. 

The requirement of registration before the begin 
ning of law study. 

Kinds of law school where the applicant is being 
trained. 

Junior bar associations. 


Unauthorized Practice of Law 


Active committees on Unauthorized Practice exist 
almost everywhere. Forty-two states have legislation 
in regard to it, and a great deal of space has been given 
to it in bar periodicals over the last few years. Some 
principal divisions of it, any one of which is deserving 
of intensive study, are the followng: 

Banks and trust companies. 

Title and abstract companies. 

Collection agencies. 

Credit associations. 

Corporation agencies. 

Negligence service bureaus. 

Law lists, etc. 

A short bibliography on the subject will be avail 
able to those writing to American Bar Association head- 
quarters for it. 


Selection of Judges 


Committees dealing with this question will inevit- 
ably consider the relative advantages of appointment, 
election or a combination of the two, such as is fur- 
nished by the Commonwealth Plan now before the peo 
ple of California in the shape of a constitutional amend- 
ment, or the Cleveland Plan recommended by the Cleve- 
land Bar Association. 

A most interesting and enlightening discussion on 
this problem was given at the recent session of the Con- 
ference of Bar Association Delegates of the American 
Bar Association at Grand Rapids, and copies of the 
speeches there made have been mimeographed and are 
available upon request. 

A thousand copies of the comprehensive report of 
the Cleveland Bar Association’s committee on judicial 
selection have been printed and will be sent out from 
American Bar Association headquarters to ‘interested 
committees. 

Past reports which committees on these subjects 
have made will be appreciated by the American Bar 
Association and every effort will be made to be helpful 
in furnishing information which may be requested. The 
success of this attempt to bring the bar together will 
depend largely on the amount of effort which individual 
committees put into their work. 

This is a report of progress, and the support which 
is being accorded the National Bar Program by bar 
associations all over the country is gratefully acknowl- 
edged. 

Witt SHAFROTH, 
Assistant to the President. 
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Proposed Le gislation 


ng 4 Purely 


Is Not on the Subject of Bankruptcy and Cannot Be Brought 
within Constitutional Authorization — Congress without Power to Legislate upon 
Local Government Matters within the States—Pertinent Decisions of 
United States Supreme Court—Reason for Seeking Congressional Action— 

The Preferable Alternative for Embarrassed Municipalities* 








R. Chairman and Gentlemen of the Commit- 
tee: This paper is devoted to legal and con- 
stit nal questions involved in the subject 


ait 
BLUE AN 


under discussion. It will make liberal use of the 
language of the Supreme Court of the United 
states, 

There are some familiar rules of law that it 
may be well to recall. Every officer of every de- 
partment of the government—executive, legislative 


nd judicial (including every attorney) is bound by 
oath and his loyalty to his government to sup- 
ld the Constitution. The Constitu- 
vernment. There is no divided re- 
the officers of one department 
shirk responsibility any more 
rs rightfully usurp authority. 
responsibility rests upon the judici- 
t must make the final decision on con- 
stions. But this fact does not justify 
passage of acts by the legislative department, or 
val acts by the executive department, 
.eir responsibility. Public clamor and 
r even apparent necessity, may at times 
great pressure upon those who may be 
they may act contrary to the consti- 
shall so act, knowingly, they will 
their government and untrue to their 
Lawyers are just as tightly bound 
support and defend the Constitution as are other 
he government, although they have no 
ite in determining the course of action. What you 
: nay have serious consequences. 
: 1) The proposed legislation you are considering 
bank tcy legislation. It cannot be brought 
on of the Federal Constitution giving 
wer “to establish uniform laws on the 


sponsibility e; 





oe 


nkruptcies.” 

The Federal Government has no jurisdiction 
ver municipalities or local taxing districts. 

Why is such federal legislation sought? There 
reason and one reason only. The proponents 
ition desire laws under which they can 
bligations of their contracts. The state 
the obligations of contracts. There- 
n, we will go to Congress which has 
impair contracts in matters that can 





Is one 
yf this legis] 
mpair the « 
j can not impair 
, fore, they rea 
+] ; 


tne power! 


be brought under the bankruptcy provision of the 
Constitution 


ered before the Standing Committee on Commercial 
y at Grand Rapids, August 29, 1933. 


*Address deli 


Law and Bankrupt 


- 


By Asa G. Briccs 
Member of the St. Paul, Mimn., Bar 


There is nothing proposed in these bills that 
cannot be done with the aid of the state legislature, 
except that the state cannot take away any of the 
creditors’ property, or extend the time of payment 
of any indebtedness, or coerce a minority into ac- 
cepting the will of the majority. 


The Proposed Legislation Is Not Bankruptcy 
Legislation 

When the federal constitution was adopted and 
when the first bankruptcy act was Fane in 1 
and for long years prior thereto in England, bank- 
ruptcy was confined to individuals who were trad- 
ers (See 2 Kent’s Commentaries 389). The bank- 
ruptcy act of 1867 extended it to partnerships and 
monied, business and commercial corporations and 
joint stock companies. Municipalities have never 
been included under the operation of any bank- 
ruptcy act; municipalities have never been men- 
tioned in any bankruptcy act until the amendment 
of 1910 to the act of 1898, and they were men- 
tioned then only to specifically exclude them from 
the operation of bankruptcy. It has been to the 
advantage and benefit of the municipalities that 
they have been so excluded. Municipalities bet- 
ter let well enough alone. 

What is bankruptcy? There are three funda- 
mental purposes for which bankruptcy acts have 
been passed. This statement is borne out by a 
long line of decisions of the federal courts. 

Collier on Bankruptcy 10th Ed.. Page 4, says 
that these three fundamentals are: 

(1) That a debtor may turn over his unex- 
empt property to a trustee; 

(2) That this property may be applied by the 
trustee equitably and ratably to the payment of his 
debts; and 

(3) That the debtor may be then released 
from his debts. 

None of the proposed legislation relating to 
municipalities provides for any one of these funda- 
mentals. 

One of the proposed bills was sponsored by 
Mayor Murphy of Detroit who with Mr. Zimmer- 
man from Chicago as his lawyer, appeared before 
the Senate Judiciary Committee on March 2, 1933. 
At that time Mayor Murphy in explaining the 
purposes of the bill said: 


“This will give us a breathing spell. There is no re- 
pudiation involved. We will pay one hundred cents on 
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the dollar. We will work it out. A creditor will event- 
ually receive every dollar that is due to him.” (Page 10 
of Report.) 

The city has never been in default. It has not 
issued bonds to its legal limit. Is this insolvency? 
Does this call for bankruptcy? 

This bill is intended purely as a means of lead- 
ing to a moratorium or a compromise. It might be 
called a composition with creditors, which we will 
see is not bankruptcy. 

No one, municipality or its creditors, consid- 
ered the value of the property owned by the muni- 
cipality when the debt was incurred; no one con- 
templated the taking or selling of any property 
owned and used for governmental purposes by the 
municipality, in satisfaction of its debt; it cannot 
be done. Municipal debts are based on the taxable 
value of the property of every taxpayer in the muni- 
cipality, and are paid only by taxes levied upon 
all of that property. Courts now have plenary 
powers to compel the payment of debts by manda- 
mus. 

No one ever intended to give to Congress 
power to extend the bankruptcy law to municipali- 
ties, or that the municipality’s property held for 
governmental purposes might be sold or diverted 
from its imperative use in the public interests. 
This novel idea had to wait for a “new era” for its 
origin. 

Composition 


In 1874 an amendment to the 1867 Bankruptcy 
Act provided for a composition between an insolv- 
ent debtor and his creditors. This did not include 
municipalities. It did not contain any of the essen- 
tials of a bankruptcy act. It provided a means for 
debtors and creditors compromising and settling 
their matters outside of bankruptcy, and without 
going through bankruptcy. The law provided that 
the debtor might make a proposition to his cred- 
itors which they might accept or reject as they 
saw fit. If it were accepted with the court’s ap- 
proval the bankruptcy proceedings were aban- 
doned and the settlement became a new contract 
which both parties were bound to carry out. The 
act contemplated the abandonment of bankruptcy 
proceedings. Neither did it consider municipali- 
ties possible debtors in bankruptcy. 

Three times the United States Supreme Court 
has held that this amendment substituted compo- 
sition for bankruptcy proceedings. 

Mr. Justice Day wrote the first opinion. Mr. 
Justice Brandeis wrote the second, and Mr. Justice 
Sanford wrote the third. Each used substantially 
the same language. In the last opinion Mr. Jus- 
tice Sanford says: 

“It is settled by the decisions of this court (cases 
cited) that a composition is ‘a settlement of the bankrupt 
with his creditors,’ in a measure superseding and outside 
of the bankruptcy proceedings, and that upon a confirma 
tion of the composition they get what they ‘bargain for’ 
and no more.” 

Bankruptcy proceedings are abandoned; the 
debtor's property is released and the title to it re 
vests in the bankrupt. The debtor parts with none 
of his property; the creditors get none of his prop- 
erty; for the considerations named in the compo- 
sition agreement (not in bankruptcy) the debtor 
is released from his debts; essential elements in 
bankruptcy proceedings are wanting 


Congress Has No Power to Legislate Upon Purely 
Local Governmental Matters Within the States 

The states created the federal government; tl 
states granted the federal government by the Cor 
stitution all the powers that it has. To make th 
certain, Article 10 (the 10th Amendment) specif 
cally declares: 

“The powers not delegated to the United States b 
the Constitution, nor prohibited by it to the states, are re 
served to the states, respectively, or to the people.” 

The system created is a dual form of govern 
ment in which the states and the United States 
are each sovereign in its own field. 

In the field involving the governments of the 
state and its municipalities, the state is supreme 
[t alone can make and unmake, regulate and con 
trol the laws for its own municipalities. 

Chief Justice Marshall states the rule as fol 
lows: 

“In America, the powers of sovereignty are divided 
between the government of the union, and those of the 
states. They are each sovereign, ‘vith respect to the ob 
jects committed to it, and neither sovereign with respect 
to the objects committed to the other.” 

The following is found in Section 31 Angell & 
Ames on Corporations: 

“The main distinction between public and private cor 
porations is, that over the former, the legislature, as the 
trustee or guardian of the public interest, has the exclu 
sive and unrestrained control; and acting as such, as it 
may create, so it may modify or destroy, as public exi 
gency requires or recommends, or the public interest wi 
be best subserved.” 


Cooley on Constitutional Limitation page 
Says: 

“Sovereignty, as applied to state imports the supreme 
absolute, uncontrollable power by which any state is gov 
erned.” 

The Constitution contains the only restraints 
on the states ; the Constitution contains all the pow 
ers of the United States. 

Dillon tells us that, Municipalities are but “Instru 
mentalities of the state” incorporated by the state “that 
they may more effectually discharge their appointed 
duty.” “They are purely auxiliaries of the state ; to the 
general statutes of the state they owe their creation ; 
the statutes confer upon them all the powers they pos- 
sess, describe all the duties they owe and impose all 
liabilities to which they are subject.” Dillon on Mu 
nicipal Corporations, 5th Ed. Pp. 58-60. 

Meriwether v. Garrett 102 U. S. 472 is import- 
ant. It is a leading case; the facts are quite like 
our present conditions. 

From 1875 to 1878 inclusive, many people of 
the city of Memphis, Tennessee, failed to pay their 
taxes. In 18/7 three-fifths of the taxes for the four 
preceding years being in default, the legislature of 
Tennessee passed an act repealing the charter of 
Memphis and remanding the territory and inhabi 
tants thereof to the government of the state. The 
governor by authority of the legislature appointed 
a receiver. Several actions were begun, and on 
February 12, 1879 the Circuit Court ordered the 
several cases to be consolidated and appointed a 
receiver who was authorized to demand and receive 
and take possession of all the assets and property 
of the City of Memphis including real and personal 
property and debts due it, and taxes owing to it, 
except the taxes of 1878 for which other provision 
was made, and restrained the receiver appointed by 
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On appeal the bills 


Sst yy the Supreme Court 
the discharge of the receiver 
irt 

Garrett is full authority for 


lities by the legislature through 
ie extent of approving 
f a city and setting up 
by direction of the legislature. 
by states with consis- 
beyond the state 
unicipal delinquencies, and any 
leral nent to interfere 
confusion and vio- 


be pursued 


occasion to or" 


rovernti 


conflict and 


tution. To act through the state 
constitutional way; there is no 
Massachusetts, Oregon, Virginia and 


the subject for such 


iws now yt 


Waite announced the 


Chief Justice 





d by the court (in Meriwether v. 
ws 

held for public uses cannot be sub- 

nt of debts of the city Upon re- 

of the city such property passed under 
| of the state.” 

perty of individuals within the limits 

e city cannot be subjected to the pay- 

f the city, except through taxation.” 

wer of taxation is legislative and cannot 

an under the authority of the legis- 

i according to law before the repeal 


evied 
; W ; 


be collected under authority from 


ver and back tax collector is a public 

authority the legislature. 

by appropriate judicial orders to 
llection of such taxes by a sale of the 

t or in any other way authorized by law.” 


irom 


the opinion of the 


» state to repeal the charter of Mem- 
Municipal corporations are 
state for the more conven- 
vernment. Their powers 
legislature may confer and these may be 

or entirely withdrawn at its pleasure. 
earning, found in all adjudications on the 
pal bodies and repeated by text writers. 
Railroad Company, 17 Wall. 322; 
Lucas, Treasurer, 93 U. S. 108; People 


1estioned 
the 


of local ga 


ities OF 





d. (N. 325; Philadelphia v. Fox, 
Montpelier v. East Montpelier, 29 Vt. 12; 
Corp. (10th Ed.) Sect. 31; Dill. Mun. 
oley Const. Lim. 192, 193. By repeal the 


ssessed by the corporation 
to the State. A portion of them the 
vested in the new government of the 
ith many restrictions on the creation of 
portion of them the state retained. ; 
state to make this change of local gov- 
yvertible.” 


Fie ld also 


ed only by 


p* stponed 


previously pi 


says page 514: 

authority of the legislature; 
or released at its pleasure.” 
Field also wrote on page 515: 


irts to decide causes be- 
i in to construe the Constitu- 
ites of the United States and of the sev- 
declare the law When they go be- 


nee of the cot 


so doing 


go outside of their legitimate domain and 


her departments of the government, and 


at a strict confinement of each department 


per sphere was designed by the founders 






of our government, and is essential to its successful ad- 
ministration.” 

Mr. Justice Field quotes from Rees v. City of 
Watertown, 19 Wall. 107-116 at page 576 of Meri- 
wether v. Garrett to sustain his agreement 
follows: 


as 


“We are of the opinion that this court has not the 
power to direct a tax to be levied for the payment of these 
judgments. This power to impose burdens and raise 
money is the highest attribute of sovereignty, and is exer- 
cised, first, to raise money for public purposes only; and, 
second by the power of legislative authority only. It is a 
power that has not been extended to the judiciary. Espe- 
cially it is beyond the power of the Federal judiciary to assume 
the place of a state in the exercise of this authority at once 
so delicate and so important.” (Italics ours). 


To pay debts, taxes must be levied and col 
lected jankruptcy courts have no power to do 
either. It can not be conferred on them, for neither 
is a judicial act. 

Mr. Justice Field also quotes from Justice Mil- 
ler’s opinion in Heine v. The Levee Commissioners 
of New Orleans, 19 Wall. 655, as follows: (See 
page 517 Meriwether v. Garrett): 


“The power we are here asked to exercise is the very 
delicate one of taxation. This power belongs in this coun- 
try, to the legislative sovereignty, State or National. In 
the case before us the national sovereignty has nothing to 
do with it. The power must be derived from the legisla- 
ture of the State. It is not only not one of the in- 
herent powers of the court to levy and collect taxes, but 
it is an invasion by the judiciary of the federal government 
of the legislative functions of the state government. It is 
a most extraordinary request, and a compliance with it 
would involve consequences no less out of the way of 
judicial procedure, the end of which no wisdom can fore- 
see 

Again Mr. Justice Field says: 


“If other remedies fail ‘the remedy of the creditors is 
by an appeal to the legislature, which alone can give them 
relief. No federal court, either on its law or equity side, 
has any inherent jurisdiction to lay a tax for any purpose, 
or to enforce a tax already levied, except through the agen- 
cies provided by law. However urgent the appeal of credi- 
tors and the apparent hopelessness of their position with- 
out the aid of the federal court, it cannot seize the power 
which belongs to the legislative department of the state and 
wield it in their behalf.’” 

Also see page 521 Meriwether v. Garrett when 
Field J., said: 

“If the State appoints no officers of collections, the 
Federal Judiciary cannot assume to itself that duty. It 
cannot take upon itself to supply the defects and omissions 
of State legislation. It would ill perform the duties as- 
signed to it by assuming power properly belonging to the 
legislative department of the State.” 

Is more needed to determine that a federal act, 
providing that a federal court shall assume the pow- 
ers of the state legislature contrary to the Con- 


stitution will be void? If our Constitution still 
exists and controls our government, there is no 


doubt about what should be done with this pro- 
posed municipal bankruptcy legislation. 

There are two classes of property owned by 
municipalities. Most municipalities own only those 
properties which are held for governmental pur- 
poses, no part of which can be taken to pay its 
debts. Other municipalities also own other prop- 
erty that is “held for profit, or as a source of in- 
come,” like city railways. The Courts can on dis- 
solution of the corporation reach the latter prop- 
erty and apply it in liquidation of debts, without 
the aid of bankruptcy proceedings. Municipalities 

(Continued on page 647) 
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Recogniticn of the Authority of the Recently Completed and Published Restatement of 
Contracts Is Highly Encouraging—Purpose of the Institute in Undertaking Work on 
This and Other Subjects—Program for Publication to December, 1936 — Two 
Volumes of Final Restatement of Agency Scheduled for Publication This Fall 
—Value of State Annotations* 


By WILLIAM DRAPER LEwIs 
Director of the American Law Institute 


INCE your meeting in Washington last fall, the 
Institute has published its Restatement of the 
Law of Contracts. The publication took place 

on the 14th of last December, ten years and ten 
months from the date of the organization of the 
Institute and ten years and six months from the 
day in June, 1923, when Samuel Williston, the Re- 
porter, and his Advisers met to consider the initial 
stages of their work. 

Statistics of various kinds have a fascination 
for many minds. Therefore, it may be of interest 
to some of you to learn that in the course of the 
development of the Restatement of this Subject 
there were 34 conferences of the Reporter and his 
Advisers, each from three to seven days duration; 
that the Council considered 17 Final Preliminary 
Drafts and submitted 10 Tentative Drafts of various 
parts of the work for consideration and discussion 
to 8 Annual Meetings of the Institute. Proposed 
final revisions of the Tentative Drafts were con- 
sidered not only by the Council, but at conferences 
between the Reporter and the representatives of 
State Bar Association Co-operating Committees. 
You may also be interested in the fact that more 
than 5,000 copies of the Restatement of Contracts 
have already been sold, such sale far exceeding the 
sale of any other legal work in the first year of its 
publication. Indeed, I am informed that 5,000 
copies is considerably more than the total sales of 
any large legal treatise. 

The important matter, however, is the char- 
acter of the completed product. The Restatement 
of Contracts should be judged, as any other work, 
by its internal evidence of skilled craftsmanship 
and the worthwhileness of the object sought to be 
attained. As to the former, it is gratifying to all 
members of the Institute to know that all the Re- 
views that have appeared acknowledge that the 
Restatement bears abundant evidence of the labor 
and skill expended upon it. 

The object of our work is to give an orderly, posi- 
tive and clear statement of our present general common 
law which will be accepted as prima facie authoritative 
by the courts. The great majority of the legal profes- 
sion recognize the worthwhileness of this object. That 
some lawyers of ability are skeptical is natural. It will 
be a sign of our decadence when we lawyers are 
unanimous on anything. Thus, some critics regret 
that the Restatement does not record in detail the 


“Address delivered before the American Bar Association at Grand 
Rapids, Mich., on Wednesday afternoon, August 30 


~ dence that their number is increasing. 


growth of the law, while the same critics or others 
would have us change our plan and give to the pro 
fession a photograph of conflicting legal tendencies 
and rules. No one would deny that such mono 
graphs and discussions when published in legal 
magazines are of the greatest value. The con 
stantly increasing reference to such articles by the 
courts is a natural and proper recognition of this 
fact. But these things are not part of the function 
of Restatement, even though it is becoming appar- 
ent that an important by-product of the positive 
statements of present law in the Restatement is an 
increased interest in the how and why of legal rules 
and the changes which will further adapt them to 
the needs of life. 

The first part of our object—the orderly, posi 
tive and clear statement of the generally existing 
present common law—we believe we are accom- 
plishing. Are we accomplishing the other element 
of our object, namely, that the Restatement should 
be received as prima facie authority of the general 
common law? All that I can say now on that mat- 
ter is that the recognition of the authority of the 
Restatement of Contracts is greater than any of us 
concerned with the organization of the Institute 
thought possible at the end of the first decade of our 
work. This is not saying that all judges regard the 
Restatement of Contracts as prima facie evidence 
of the general common law. But many judges do 
already so regard it, and there is abundant evi 
It is begin 
ning to be recognized that when a question of Con 
tracts comes before a court, it is desirable for the 
court to insist that the lawyers in the case call the 
court’s attention to the position taken on the mat 
ter by the Institute. Furthermore, it tends to 
simplify the argument if it is assumed that the In- 
stitute’s statement is a correct statement of the 
general law unless those denying this overcome the 
burden of demonstrating that the Restatement is 
not correct. 

This is as far as anyone connected with the 
work of the Restatement desires any court to go 
The legal profession has undertaken the work on 
the Restatement, not to ossify the present common 
law, but to save it from being overwhelmed by the 
accumulated mass of judicial decisions in 48 juris- 
dictions. The Institute desires to preserve the 
common law system of stating and developing law 
We would give the present common law clear ex 
pression so that, knowing it, we may meet the ever 
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f life by constant intelligent modi- 
tation of its rules. 


changing needs 


fication and ad 

At present are engaged in the Restatement 

he Law of Torts, Property, Conflict of Laws and 
lrusts. Our rk on Agency is finished and the 
volumes of the Restatement of the Law of that 
Subiect will be published this fall. Mr. Warren A. 
Seavey, the | rter for Agency, has already be- 
9 work on Quasi Contracts and a group of Ad- 
visers will be organized in a short time. Last De- 
cember the pressure of my work as executive officer 
ind Editor obliged me to suspend the work I had 


t 


been doing as Reporter for that division of Business 
Associations known as the Restatement of the 
Law of Corporations for Profit. We have not as 
yet been able to re-organize the work, but I hope 
that such reorganization will not be long delayed. 
We do not desire, however, to take up the Subject 
gain until we are able to push it with vigor. 

Our Council has also adopted a resolution ap- 
i f treating the law relating to Pledges, 
hip and Mortgages, both real and chattel, 


roving ¢ 
S 


Surety 
1 Conditi Sales in one subject to be desig- 
ted “Security,” and placing this Subject on the 


list of those to be undertaken as soon as practicable, 


a necessary part of any Restatement of the Law. 
Our prog for publication to December, 
1936, is as fe VS; 
‘ I »/« 
Agency—1 Volumes 
ll of 1934 
Torts—(International Interference with Legal- 
Protected Interests of Personality ; 
Negligence)—Two Volumes. 
Conflict of Laws—One Volume. 
t 7 c 
rusts ncluding Express Trusts, Charitable 
Irusts, and Resulting Trusts)—Two 
Volumes. 
Fall of 1936 
Propert Introductory; Estates in Fee 
Simple Absolute; Estates in Fee Tail 
1 Modern Substitutes Therefor; 
Life Estates; Future Interests)—Two 
Volumes. 
Two additional volumes of Torts and two or 


three more volumes of Property will be issued. 
Their Restatement and the Restatement of the Law 
of Security and the Law of Corporations for Profit 
will not include all the branches of the common 

Restatement. They will, however, 
Restatement of a definite, coherent 
1 essential part of our common law. 

From the statements just made, it will be seen 
that the Institute has solved the major questions, 
and there were many of them, connected with the 
production of the Restatement itself. We know 
what we want to do and how to do it. The steady 
increase in attendance at and interest in our Annual 
Meetings insures that wide and critical examination 
of the Tentative Drafts necessary to their proper 
Not that each 


law suitable f 
represent the 
nd 


revision before final publication. 
Subject does not daily present difficulties. I do 
not, however, refer to those difficulties always aris- 


ing in connection with any attempt to accurately 
state the law on a subject, but rather to new prob- 
lems of what may broadly term form. Thus, at 
the present ment in our work on Property we 








are struggling with the best way to deal with and 
set forth the many types of statutory modification 
of the common law in respect to Future Interests. 
But the number of such new problems, from those 
relating to the best method of insuring that the 
Reporter and his Advisers have as complete knowl- 
edge as possible of decisions and other authority 
to the last detail of expression and arrangement, 
are far less numerous than formerly; while those 
that do arise are disposed of more quickly and with 
greater confidence. In short, we have reached a 
point where we can feel confident that the com- 
pletion of the Restatement of the major branches 
of the law suitable for restatement is simply a 
question of time, adequate financial support and 
hard work by lawyers possessing a high degree 
of competence. 

There are, however, two matters which will 
require much attention from the members of the 
Council of the Institute and its executive officers— 
the production of State annotations to the Restate- 
ments and the future of the Institute. These two 
matters are more closely connected than will at first 
appear. 

No one, I think, any longer has doubt as to the 
value of these State annotations. It is true that 
if one examines the published Annotations to the 
Restatement of Contracts for New York, or Penn- 
sylvania, or Wisconsin or any other State in which 
such Annotations have appeared, he will be im- 
pressed with the fact that the decisions in the State 
are with comparatively few exceptions in accord 
with the general common law as expressed by the 
Institute. Indeed, the number of local variations 
is proving far less than most of us believed would 
be the case. But in each State there are variations 
and, therefore, no careful lawyer or judge, con- 
fronted with the responsibility of presenting or de- 
ciding a specific case, can afford to neglect the de- 
cisions and statutes of his own state. The State 
Annotation is a tool which gives quick access to 
essential local information thus greatly increasing 
the value of the Restatement to the lawyer and 
judge. But the State Annotation is more than a 
valuable legal tool. Those so far published, while, 
of course, varying in excellence, are in each case 
the result of an intensive scholarly investigation of 
the law of the State on the Subject. Thus, while 
the Restatement is the product of the study and 
discussion of the decisions in 48 jurisdictions and 
other sources, the State Annotations should be, and 
I believe so far are, each the product of intensive 
study of the decisions in some one jurisdiction. We 
are beginning to perceive that such studies are 
more than convenient tools; that they are an es- 
sential complement of the Restatement, necessary 
to the adequate setting forth of our present law. 

With the increasing perception of the impor- 
tance of the Annotations has come a clearer recog- 
nition of the amount of work which will be involved 
in the production in 48 States of separate Annota- 
tions for each Subject. At first we under-estimated 
the magnitude of the task; lately, when some bar 
associations find themselves confronted with diffi- 
culties that in these times of financial stress seem 
insurmountable, many are inclined to exaggerate it. 

This fall four volumes of the Restatement will 
have been published. Next fall three more will be 
added; while before the principal subjects of the 
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common law are completed there will be some 18 
to 20 volumes. The following statement gives a picture 
adequate for present purposes of the present status of 
work on the State Annotations. There are State 
bar or other committees appointed to promote and 
supervise work on the Annotations in all but two 
States. There are naturally great differences in the 
effectiveness of the respective organizations. In 
some States we have confidence that the Restate- 
ment of each Subject, when finally published, will 
be followed within a few months by the State An- 
notations. At the other end of a sliding scale of 
efficiency, we find States where the committee in 
charge has plenty of good will, and little else. 

At the present time State Annotations for Con- 
tracts have been published in Connecticut, New 
York, Pennsylvania, Ohio, Rhode Island, Cali- 
fornia, Florida, Nebraska and Wisconsin. We have 
received the manuscripts of the Annotations for 
several other States and these should appear in 
the fall. 

There has been a good deal of difficulty in 
organizing the work on the Annotations for 
Agency. These difficulties, however, are being 
overcome. Until about a year ago, we expected to 
publish the Restatement of Conflict of Laws prior 
to the Restatement of Agency. Consequently, An- 
notations on Conflict of Laws are in many States 
well advanced, although the Official Volume of the 
Restatement of that Subject will not appear until 
the fall of next year. As I announced last year, we 
have arranged for a method of publication which 
removes all expense from the local bar not con- 
nected with the preparation of the manuscript. 

I cannot say that we have solved satisfactorily 
all the problems relating to the form of the Annota- 
tions, the way in which the work should be locally 
organized and the help which the Institute should 
give, but we have solved a great many of them. 
There are two principal dangers to be avoided. One 
is to assume that the work involves no more than a 
digest of the pertinent local cases. There should 
be careful selection and analysis of decisions and 
statutes by a good lawyer, and his work must be 
subjected to careful criticism by other lawyers. On 
the other hand, the temptation to write a treatise 
or a series of monographs on the Restatement 
should be resisted. The place for scholarly criti- 
cism of the Restatement is in magazine and treatise. 
The Annotations will reach maximum usefulness if 
confined to giving the local profession accurate in- 
formation. Finally, I think we have found out the 
kind of help which the Institute should give: Be- 
fore work is commenced on any Subject the An- 
notator is entitled to be furnished with suggestions 
from us covering all matters pertaining to the plan 
of work and the character and form of the Annota- 
tions. Our suggestions and directions have not al- 
ways been as full as they should be. We are now 
profiting by this mistake. The most valuable help 
we are now giving however comes at a later stage 
of the work. When the manuscript is completed in 
whole or, if desired, when it is completed in part, 
it is carefully read by either the Reporter for the 
subject or one of his principal Advisers, and the 
Annotator and the local committee is given the 
benefit of criticism and suggestion. Thus, the 
manuscript of each of the State Annotations of 
Contracts has been sent to either the Reporter, Mr. 












Samuel Williston, or his Adviser, Mr. Merton ] 
Ferson. Needless to say, the comments of thes« 
gentlemen have proved most acceptable and hel; 
ful. We expect to continue this assistance in con 
nection with the Annotations of other subjects. 

General statements are never quite accurate 
but I believe I can successfully defend the tw 
statements I am about to make. The first is this 
The work on the Annotations in the several State 
should not be extraordinarily difficult for the law 
yers of the State to carry on. My second state 
ment is that in many States their production nov 
imposes on a few members of the bar a heavy 
burden which in more than one instance it may be 
impossible for them to carry. 

The reason that these apparently contradictor 
statements are both true will be found in the char 
acter of the organization of the legal profession 
this country. As a whole, it is inefficient. I make 
this statement deliberately although this national 
organization and many local organizations car 
point with just pride to fine examples of worth 
while accomplishment ; the advance of much useful 
and the blocking of much harmful legislation; th 
promotion of better legal educational and ethica 
standards. Although in America our ideals norm 
ally are below the efficiency of our organization 
with us lawyers the reverse is true. Recently the 
sense of responsibility as a profession to do our part 
to make the law and its administration better serv: 
the ends of justice has developed much more 
rapidly than has the efficiency of our organization 

It would be inappropriate for me on this occa 
sion to discuss how far the State should clothe thos: 
licenSed to practice law with collective responsibil 
ity, but it is a mere statement of a self-evident fact 
to say that every member of the bar should have 
the right and be under a duty to belong to a pro 
fessional organization having the public obligation 
to promote justice and the power to make its mem 
bers live up to standards of professional conduct 
The time, I believe, has come—indeed it arrived 
some time ago—for us to recognize that the col 
lective responsibilities of our profession cannot be 
fulfilled satisfactorily by organizations which en 
roll only a minority of the members of the profes 
sion. Furthermore, we need to knit national and 
state organizations more closely together. 

You may ask what all this, however, impor 
tant, has to do with State Annotations of.the Re 
statement. It has this: The production of these 
State Annotations is the first work of any magni- 
tude which the profession as organized in State bar 
associations has undertaken. ‘The value of the 
work to the members of the respective local bars 
has been generally perceived. In nearly all States 
we have found groups willing to give generously 
of their time; yet the limited membership of many 
of the State bar associations and the defects of 
their organization from the point of view of doing 
constructive legal work makes the production of 
these Annotations a serious burden, whereas with 
better bar organization much heavier burdens could 
be carried with comparatively little effort. 

Let us hope that the very difficulties experi 
enced by State bar associations with these State 
Annotations to the Restatement may serve to 
arouse us all to the necessity of hard thinking on 
the nature of the public obligations of the legal 
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character of organization best 
ilfilment. 
have just 


fession an 1¢ 


said you perceive why 


tion of its members and officers to the place of such 
an organization as ours in an efficient system of 
legal professional organization. In determining 
our future course, I believe we should consider not 
only the work which the Institute should do but 
our relation to other bar associations and especially 
to this American Bar Association. Each national 
and state organization has its own special problems, 
but the success of our profession in fulfilling its 
public obligation in the long run will in great part 
depend on our uniting to work out an efficient or- 
ganization for the entire legal profession. 


DEPARTMENT OF CURRENT LEGISLATION 


The Securities Act of 1933 


By JosepH P. CHAMBERLAIN 


started « saying that the questions of State 
tations to the Restatement and the future of 

Institute e more closely connected than 

ld at first ear. The difficulties experienced 

loing tl Annotation work demonstrate the 
sity for rethinking bar organization. 

Tl ’ the American Law Institute in a few 
will have completed the Restatement of the major 
ts of the mmon law properly turns the atten- 

HE protection of investors against fraudulent 

sl ecuriti long preoccupied the legislative 
mind h has produced, in the 48 American 
es, statutes designed to make it harder for the 
ier and high power salesmen to inveigle the pub- 
transforming good money into stock of 

l Che legislators have followed 

very different models. One, and by far the 

st popular, endeavors to meet the situation at 
source and to stop the issue of bad securities. 
se statu require that before a security is 
ied, a statement in respect to it shall be made 
state a rity whose duty it is to pass on the 

1e and t le whether it is one which should 
allowed 1 e sold to their citizens. The state 
es not guarantee, of course, that the company 

h is seeking the money of the investors, will 

successful will be able finally to make good 
its offer it there is always a danger that 
roval by state authority carries into the minds 

the ng public the implication of some 
of state king for the approved security. 

Anothe f official defense of the investor 

incorporated in the fraud statutes, of which the 
Martin Act in New York? is the best known. Under 
s statute \ttorney-General is set up as a 

t log ecurities, but without the power to 
ire that no issue be sold which has not been 

ved in ince by him. Dealers in securities 
required to be registered with the Attorney- 
neral and they are also required to file a notifica- 
of any intended issue of securities, with certain 

id exe This merely gives notice to the 


\ttorney-General, but he is then empowered to 
n and to require further informa- 


security issue or about any fraudu- 

t practice vhich he may have reason to sus- 
ect a deal ‘his would, of course, 

t I ld rse, include an 
nvestigation of the fraudulent character of any 
ssue of stock, either a contemplated issue or any 

Hearings the House of Representatives, No. 4818, p. 168. 
Gen. Business aw, Art. 284 


issue which is actually being dealt in. The Attor- 
ney-General, by an action for an injunction through 
the courts, may stop the issue of a fraudulent secur- 
ity or may prevent a dealer from continuing in his 
business if he can show that the dealer has been 
concerned in fraudulent practices. Under the first 
type of act all securities must be registered and 
approved by state authority, but under the second, 
while notification of all issues is made to a state 
authority no positive action is necessary before they 
can be placed on sale, and the action taken is cor- 
rective action against the securities which are sus- 
pected of being unworthy, or against the dealers 
who are found to be indulging in fraudulent trans- 
actions. 

Another method of dealing with fraudulent 
securities has been developed in Great Britain. It 
does not depend upor. the positive action of a public 
officer as do the types which are prevalent in this 
country, but upon the action of the individual who 
may be injured by the purchase of securities. That 
individual has been supplied by the lawmakers with 
very efficient weapons with which to enforce his 
rights. The common law has always given an 
action of deceit for damages but it was very diffi- 
cult to bring to book the persons who originally 
issued a security, as directors or officers of a com- 
pany. The common law required the plaintiff to 
bear the burden of proving the fraud and where 
the fraud was based on a statement made by the 
board of directors who issued the security, he had 
to show that they either knew that the statement 
was false or did not use reasonable care in investi- 
gating its basis. The plaintiff had also to show 
that he was actually deceived and suffered his loss 
owing to the false statement. The false statement 
must have been an inducement to him to subscribe.* 
A Directors’ Liability Act was passed in 1890, for 
the express purpose of shifting the burden of proof 
from the plaintiff to the defendant directors who 
must prove that they had reasonable grounds to 


8. Peek v. Derry, H. L. (1889) 14 App. Cas. 387 
















































ro 
a> Sen 


ea 


i 
a 


one a te 





644 AMERICAN BAR ASSUCIATION JOURNAL 





believe, and did believe, a statement which turned 
out to be untrue and which they made in the pros- 
pectus.* Thus the British legislators made it to the 
interest of the directors of a company issuing se- 
curities to exercise great care in the statements 
which they authorized by rendering them more 
vulnerable to attacks on the part of disappointed 
investors. 

In the Companies Act of 1929,5 the principle of 
assuring honesty in statements of stock offerings 
by making it easier for the purchaser to punish 
careless or recalcitrant officers, was enshrined in 
the requirement that before a prospectus asking for 
subscriptions to shares could be issued it must be 
filed with the Registrar of Companies, and that it 
should contain certain information as to the finan- 
cial condition and business of the company and the 
names of its directors. Mere filing of the copy of 
the prospectus would, however, have been of little 
help to the individual, so the act requires that a 
copy of the prospectus as filed must be issued with 
any application for shares in the company. To 
make the directors alive to their obligations the 
duty to respond in damages to any person misled 
by the statements in the prospectus must be per- 
sonal and not corporate, that is, not the corpora- 
tion alone but the directors as individuals must be 
subject to suit. The act requires that each director 
must sign the prospectus and that he can then be 
liable to pay compensation to any person subscrib- 
ing for securities on the faith of the prospectus for 
loss or damage by untrue statements contained in 
it, unless the director can prove that he had rea- 
sonable grounds to believe, and did actually be- 
lieve, that the statements were true, or that he 
might reasonably have depended on the experts 
who made technical reports. A director can also 
escape responsibility, if, between the time when 
he signed the prospectus and when the securities 
were issued, he withdrew his consent and gave 
reasonable public notice of his withdrawal and the 
ground therefor. He is not, therefore, made liable 
unless the person suing him can show loss as a 
result of reliance on the prospectus, and further, he 
is given the opportunity of proving his own good 
faith and reasonable care, but he must bear the 
burden of proof. 

The bill which was introduced into Congress 
at the instance of President Roosevelt and which. 
though very much modified, finally became law,° 
was based upon the English theory of requiring 
that the issuer of securities give specific informa- 
tion to the investor and then holding each person 
responsible for the statements individually liable 
for loss suffered by investors. The American act, 
however, contains many important variations from 
the British statute. The Congress has not the wide 
powers of the British Government to control deal- 
ings in securities so it must find a way to include 
the regulation within one of its constitutional 
powers. The Securities Act is based on the power 
of Congress to regulate communications and trans- 
portation in interstate commerce, and over the 
mails, and forbids the use of the means of com- 
munication or transportation in interstate com- 
merce, or of the mails, in dealing with securities, 
unless the provisions of the act have been com- 

4. McConnell v. Wright, (1903) 1 Ch. 543, 558 


5. 10 & 20 Geo. 5, ch. 23 
6. Public No, 22. 


plied with. Since, however, it will rarely happen 
that a corporation issuing securities can count on 
all transactions being within the state in which it 
has its domicile, the act will cover practically all 
issues of securities which are not exempt by its 
terms. The agency charged with the enforcement 
of the act is the Federal Trade Commission, which 
has had a long experience in the investigation of 
the affairs of business organizations, either through 
special investigations as an arm of the Congress or 
through the exercise of its duty to prevent unfair 
practices. The person who desires to issue securi- 
ties must file a registration statement with the 
Commission, containing in considerable detail in- 
formation as to its capitalization and business or 
ganization, its financial condition and earnings for 
the three preceding fiscal years. It must also give 
full information as to the purpose for which the se- 
curity is being issued, the price at which it is to be 
offered to the public, all commissions or discounts 
to be paid to the underwriters, and all other charges 
involved in the flotation. The names and addresses 
of the directors and of the chief officials, and of the 
partners if the issuer be a partnership, or of the 
individual who is making the issue on his own be- 
half, and the names and addresses of the under- 
writers must be given. The draftsmen of the act 
evidently wanted the prospective investor to know 
who were the persons really in control of the cor- 
poration in which he was invited to take an inter- 
est, for the act requires the statement to show the 
names of the owners of 10% of each class of the 
stock of the corporation, or of 10% of all of its out 
standing stock, whether the ownership was of 
record or as beneficiaries. They carried on this idea 
by requiring that the certificate show the interest 
of any officer or of any person holding 10% or more 
of the stock, in any property acquired during the 
last two years if not acquired in the ordinary course 
of business of the issuer. Publicity in regard to the 
bonuses and the large salaries paid to officers will 
be secured by the requirement that the remunera- 
tion paid directors and officers must be stated and 
that where any officer or director is paid more than 
$25,000 a year he must be named, though apparently 
the amount paid each officer need not be given 
Until this registration statement has been filed and 
only so long as it is in effect as to a security, can 
any person use the means of interstate commerce 
or the mails to sell or offer to buy it or permit its 
transportation. 

The personal responsibility of the officers of a 
corporation is assured by requiring that the state- 
ment be signed by the issuer itself, by its principal 
executive or financial or accounting officers, and a 
majority of its board of directors. A small registra 
tion fee based on the offering price of the security 
with a minimum of $25 must be paid. The registra- 
tion statement shall not be effective to permit the 
issue or sale of securities for twenty days after it 
has been filed. 

The Commission does not pass on the proposed 
security on the basis of the statement but it may 
exercise a power similar to that of the Attorney- 
General under the New York law, by issuing a 
“stop order” if at any time it believes that the state 
ment includes any untrue declaration of a material 
fact, or omits to state a material fact required by 
law, or which is necessary to make the registration 
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leading, that is, that the Commis- 
stop order” when it appears that 
tement filed is fraudulent. The 
be made only after 
e made, it is immediately ef- 
dealings in the security stopped. 
order of the Commission may 
Circuit Court of Appeals of the 
person making the appeal resides, 
place of business, or the Court 
District of Columbia. On trial 
finding of the Commission as to 
by evidence, is conclusive, but 
esires to bring in other evidence, 
ler such additional evidence to be 

(_ommiission 
ion required to be filed is made 
i Copies of 
registration are to be supplied by 
any person who requests it, on 
fee, and a prospectus must be 
lated with the requests for sub- 
security, so that the information 
ly to the attention of the pros- 
The English act makes no dis- 
he prospectus and the declaration 
It is the prospectus 


mission may 


vestor in two ways. 


11 


> authority. 
the prospectus which is distrib- 
rican statute does not require the 
tain all of the documents which 


registration statement, but it must 


tial information in respect to the 
the business outlook, manage- 
hip of stock of the issuer, which 
he registration statement, except 
n may authorize the omission of 
1ents, or their consolidation. The 
also require the prospectus to 
information that it thinks “neces- 
ite in the public interest or for the 
estors.” Thus, by its rules, the 
adapt the form and content of the 


lifferent kinds of securities to what 


That high- 


nce shows necessary. 


inship is availing itself of modern 
pproaching the public is taken cog- 
he requirement that 


“where a pros- 
a radio broadcast, copies thereof 
the Commission under such rules 
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the American act of 1933 shows 
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f 1929 
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certificate which he has never seen and upon which 
consequently he did not depend. 

The various persons liable do not stand on ex- 
actly the same footing. The issuer appears to be 
absolutely liable on proof only that there was a 
material untruth or a material omission in the regis- 
tration statement. Any other person except an 
expert may escape liability, if he proves that before 
the effective date of the registration statement, that 
is twenty days after it had been filed, he had resigned 
from the office which he held, and had advised the 
commission and the issuer in writing that he had 
done so, and that he would not be responsible for 
the statement, or if the statement became effective 
without his knowledge, that he had resigned im- 
mediately and advised the Commission and given 
public notice that the statement had become ef- 
fective without his knowledge, or that he had rea- 
sonable grounds for believing and did believe after 
reasonable investigation at the time the statement 
became effective, that what was contained therein 
was true and that there was no material omission 
If a statement were made on the authority of an 
expert, he can defend on the ground that, at the 
effective date of the statement, he had reasonable 
ground to believe and did believe that the state- 
ments were true and there was no material omis- 
sion and that what the expert said was fairly repre- 
sented in the statement. He may make the same 
defense as regards statements made by official per- 
sons or taken from official documents. 

If the person sued was an expert, he can only 
be held liable for his own share in the registration 
statement, and he may defend by proving that he 
had reasonable ground to believe and did believe 
at the time such part of the registration statement 
became effective, that the statement was true and 
that there was no material omission, or that he was 
not fairly quoted in the registration statement. 

There was sharp difference of opinion in Con- 
gress and among those who appeared before the 
committees as to the degree of responsibility of 
these persons to the purchaser of securities. On 
one side, it was strongly asserted that the responsi- 
bility should be absolute, that for the rule of caveat 
emptor should be substituted the principle caveat 
vendor; on the other hand, that this liability went 
too far and that the English principle should be fol- 
lowed which merely placed the whole burden of 
proof on the defendant. The persons who signed 
the statement or who were directors of the corpora- 
tion, even though they were not signers, were in a 
better position, it was agreed, to know the truth of 
the statements than was the purchaser, and they 
should, therefore, be held to strict accountability, 
but should be given the right to defend on the 
ground that they had used all reasonable care. This 
seemed to be the meaning of the phrase in the Presi- 
dent’s message in which he urged the passage of the 
act: “This proposal adds to the ancient rule of 
caveat emptor the further doctrine ‘let the seller also 
beware.’” As a compromise between these two 
conflicting notions, the conference committee added 
to the act a definition of reasonable investigation 
and ground for belief. The act says “the standard 
of reasonableness shall be that required of a person 
occupying a fiduciary relationship.” Since suit 
may be brought in any court having jurisdiction of 
the defendant, either state or federal, there is likely 
to be a wide divergence of opinion as to what con- 
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stitutes the duty of a fiduciary. It is obvious, how- 
ever, from the legislative history of the act, that the 
intention of the draftsman of this definition was to 
make sharper the obligation of a defendant and to 
incline the court to be severe in its estimate of what 
is reasonable. 

The statute limits the amount of recovery in 
any case. It shall not “exceed the price at which 
the security was offered to the public.” The pro- 
cedure covers the two situations which may arise 
where the plaintiff still owns the stock and where 
he has sold it. In the first case, he may recover 
“the consideration paid for such security, with in- 
terest thereon, less the amount of any income re- 
ceived thereon, upon the tender of such security,” 
and in the second he may recover damages. In 
either case, however, the limitation remains, so that 
if the issue price to the public of a security is $100 
and the security subsequently rises to $200 which 
was the price paid for it by the holder, and subse- 
quently drops below $100, he can recover only $100 
on tendering the security to the defendant. If he 
paid $100 for it and sold it for $50, it may be as- 
sumed that his damages will be limited to $50, or 
the difference between the price he received and 
the price of issue, although this point is not ex- 
pressly covered in the act. The Commission will 
be obliged to cover by rulings many of the points 
that may arise under this section, but the ultimate 
decision will be in the courts. 

The draftsmen of the act have taken into con- 
sideration the business fact that frequently a cor- 
poration is controlled either by individuals who are 
not themselves members of its board or its officers, 
or by another corporation. This control may go 
through a long series of different corporations till 
it is found in the hands of a few individuals who 
own the stock of the corporation at the peak of the 
pyramid. Thus the directors and officers of a par- 
ticular corporation, in making a security issue may 
be acting under the direction of persons who prac 
tically control their decision. This situation was 
insisted upon at the hearings and was evidently 
very much in the minds of committee members. 
It found its final expression in Section 15 of the 
act, strengthened by the requirement that there be 
included in the registration statement information 
as to the owners of ten per cent or more of the 
stock of the issuer. Under Section 15: 

“Every person who, by or through stock ownership, agency, 
or otherwise, or who, pursuant to or in connection with an 
agreement or understanding with one or more other persons 
by or through stock ownership, agency, or otherwise, controls 
any person liable under section 11 or 12, shall also be liable 
jointly and severally with and to the same extent as such con- 
trolled person to any person to whom such controlled person is 
liable.” 

Thus there is apparently an absolute liability 
without defense of all persons who control the is- 
suer, since the issuer is so liable, while a person 
who controls any corporation concerned, except the 
issuer, would be bound by its action. 

Following the provisions of the English act the 
statute declares that “such persons are jointly and 
severally liable” and allows contributions between 
them unless “the person who has become liable was, 
and the other was not, guilty of fraudulent mis- 
representation.” 

The statute extends the principle “let the seller 
beware” to another far-reaching class of transac- 
tions. Any person who sells a security in respect 









of which a registration certificate is required to | 

filed but where it has not been filed, is liable to tl 

person purchasing the security from him in a su 

“to recover compensation paid for the security wit 

interest thereon, less the amount of any income re 
ceived thereon, upon the tender of such security, « 

for damages if he no longer own the security.” The 
limitation to the price at which the security wa 
offered to the public is not contained in this sectior 
It would appear that all that the purchaser would 
have to show would be that the security was n 

registered in accordance with the law and that h 
purchased it. He could then tender it back and re 
cover the price he paid. If he no longer owns it 
he would be obliged to prove his damages. Th: 
seller is made liable in another broader line of cases 
Any person who sells any security, even a securit) 
exempt from registration, through the use of inte: 
state commerce or the mails “by means of a pros 
pectus or oral communication, which includes an 
untrue statement of a material fact or omits to state 
a material fact necessary in order to make the 
statement, in the light of the circumstances unde: 
which they were made, not misleading (the pur 
chaser not knowing of such untruth 
and who shall not sustain the burden of proof that 
he did not know and in the exercise of reasonable 
care could not have known of such untruth or omis 
sion” is liable in the same way as though he had 
sold securities which were required to | 
and had not been registered. In the second cass 
the device of the shifting of the burden of prox 

will make it much easier for the plaintiff to win hi 
action. 

Action to enforce these very stringent liabili 
ties is modified by a rule of limitation that the 
must be brought within two years after the dis 
covery of the untruth or omission, or after sucl 
discovery should have been made by the exercise of 
reasonable diligence. If the action is to enforce 
liability against a person who sells a security whic! 
is not registered, the action must be brought withi: 
two years after the violation on which it is based 
that is, after the sale. There is an absolute limita 
tion for suits either to enforce liability under §11, or 
against a seller of a security which has not been 
registered, of ten years after the security was bona 
fide offered to the public. 

From most provisions of the Act are exempted 
certain classes of securities, notably those issued 
or guaranteed by the United States, any state or 
political subdivision or instrumentality thereof, o1 
corporate instrumentalities of the Government of 
the United States, such as the Federal Land Banks 
or securities issued by banks, state or federal, in 
cluding the Federal Reserve banks. Nine months 
paper arising out of a current transaction is als 
exempt, as are securities issued by benevolent cor 
porations, by building and loan associations, o1 
similar institutions whose business is substantially 
confined to the making of loans to members, if th 
issuer receives any more than 3% of the face valu 
of the security as a fee, and so are securities issued 
by farmers’ cooperative associations or certificates 
of a receiver or trustee in bankruptcy issued witl 
the approval of the court, and also insurance or 
endowment policies issued by the cooperation or 
under supervision of state officials. An important 
exemption which was written in during the passag¢ 
of the Act exempts securities of common carriers 
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securities is subject to the control 
ommerce Commission. The de- 
e law should apply to securities 
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transactions which may be carried 

tration statement is not in effect. 
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the express prohibi- 
idulent interstate transactions. 
hese are sales by brokers in the 
| on customers’ orders, the issuing 
rities of a corporation with its ex- 
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ion. There are also exempted 


y person other than an issuer, 
iler, and transactions by a dealer 
the last date on which the se- 
de offered to the public, or trans- 
ier not involving a public offering 
an underwriter. Thus, broadly 
minal penalty involved in the sale 
ut registration will only be upon 
lerwriter and the dealers who first 
the public 
of the Act did not depend solely 
it also established severe criminal 
pel observance of the Act. Any 
illy violates any of its provisions 
regulations made under it, or who 
untrue statement in the recistra- 
nits to state a material fact re- 
ted or necessary to make the state- 
misleading, is subject to a fine of 
$5,000 or not more than 2 years’ im- 
ther important section of the Act 
of fraudulent interstate transac- 
h is a provision expressly aimed 
ns giving tips on the market, os- 
really as a means of 
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of such security though the Act also permits the 
registration of a statement signed by the duly au- 
thorized representative of the country in the United 
States. The statement must show the purposes of 
the particular issue amd give extended financial 
statements of the foreign government, including in- 
formation as to whether it has defaulted on any 
debt. There must also appear the names of the 
agents and underwriters and the offering price, to- 
gether with a statement as to commissions. 

The great interest in defaults of foreign govern- 
ment securities was responsible for the addition to 
the bill as originally submitted of provisions for the 
forming of a Corporation of Foreign Security Hold- 
ers under directors appointed by the Federal Trade 
Commission, to represent such holders of foreign 
securities as may choose to put their interests under 
the zgis of the corporation. The corporation has 
not yet been formed. 





Shall Bankruptcy Jurisdiction Be Extended to 
Include Municipalities and Other 
Taxable Subdivisions? 

(Continued from page 639) 
are now excluded by law and the constitution from 
jurisdiction of courts of bankruptcy in their own 
interest. Those cities which hold property for 

profit might “let well enough alone.” 

Mr. Justice Field says, page 518: 

“To return to the question propounded: ‘What is the 
property of a municipal corporation, which, on its disso- 
lution, the courts can reach and apply to the payment of 
its debts?’ 

“*We answer it is the private property of the corpora- 
tion, that is, such as it held in its own right for profit 
or as a source of revenue, not charged with any public 
trust or use, and funds in its possession unappropriated 
to any specihic purpose. 

Which is preferable: First, that financially em- 
barrassed, mismanaged cities, towns, counties or 
other taxing districts shall be permitted to abandon 
the states to which they owe their existence and 
from which they derive all their powers and duties, 
and seek to get through the federal government 
(which has nothing to do with the subject) a right 
to impair their obligations to pay their debts; or, 
Second, that they pursue this profitless course to 
the end, and secure the passage of a void act that 
may do them great damage; or third, that they go 
direct to their own state legislature which alone 
has the power to legally give them aid and relief. 
There is no greater wrong than the violation of 
the supreme law of our government. No one 
knows to what it may lead. 

For 145 years our Constitution served its peo- 
ple through wars, through adversity, through pros- 
perity without need of its violation. Under it a 
nation of 3,000,000 people grew to a nation of 123,- 
000,000 people; it became the greatest nation the 
world has ever known, a nation whose people have 
enjoyed the greatest freedom and liberty—the best 
government ever known. Nullification and civil 
war threatened it; Washington in 1794, Jackson in 
1832 and Lincoln in 1861, with support of their congresses, did 
not abandon the Constitution; they supported and defended it; 
it came through all trials and assaults, victorious and supreme. 

Does that Constitution no longer govern? If so, we have 
no lawfully constituted government. That can not be. Our 
Constitution, with its checks and balances, is still a living 
instrument. We, as officers of the Court, and as good citizens, 
are bound to observe the Constitution as construed and applied 
by the Court of last resort. That Court has passed on the 
question we are considering. Our course is clear. 
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THE ABOLITION OF GRAND JURIES IN ENGLAND 





N June Ist, with but little public comment, 
the House of Lords read for the second time 
the Administration of Justice (Miscellaneous Pro- 
visions) Bill. Among its miscellaneous provisions 
however, there is one of fundamental constitutional 
importance, and as there is now no doubt that the 
Bill will become law, a discussion of it is oppor- 
tune. 

In effect, and subject to certain exceptions, the 
Bill abolishes grand juries. This ancient institu- 
tion, the form of whose indictments can be traced 
even today to the Institutions of Clarendon of 1165, 
will to all intents and purposes disappear in Great 
Britain when the Bill comes into operation, a date 
tentatively fixed for September Ist. 

Though somewhat revolutionary, the measure 
has attracted little attention and is not entirely 
novel. During the war grand juries were suspended 
from March 1917 to February 1922, while a com- 
mittee sitting in 1913 with the late Lord St. Ald- 
wyn as chairman, recommended their abolition. 
The present Bill is the result of the recommenda- 
tions made by a committee under the direction of 
Lord Hanworth, the Master of the Rolls, recently 
formed to enquire into and advise upon the Busi- 
ness of the Courts. As a result of its recommen- 
dations, several changes in judicial procedure have 
already been made by the Rules Committee of the 
Court, and the present measure follows the recom- 
mendations of their interim report of last March. 


The Examination Before Justices 


The English criminal procedure of which the 
grand jury system forms a part is briefly as fol- 
lows. The first step in the ordinary course of crim- 
inal proceedings’ is to bring the person charged 
with an offence either before Justices of the Peace 
sitting in “petty sessions,” or before a Metropolitan 
Police Magistrate, or before a Stipendiary Magis- 
trate, or before the Lord Mayor or an Alderman 
of the City of London, sitting at the Mansion 
House or the Guildhall, according to their respec- 
tive jurisdictions. When the accused person is 
charged with an indictable offence, which for the 
present purpose can be defined as one which can- 
not be dealt with summarily, the Justices* havi: 
jurisdiction to hear it, proceed with the examina- 
tion of the charge. Witnesses for the prosecution 
are called and are liable to cross-examination. Their 
statements are taken down in the presence of the 
accused, read out and sworn to by them and when 
signed by the examining justices, are known as 
depositions. If the justices come to the conclusion 
that the evidence for the prosecution is not suffi- 
cient to justify commitment, the accused is dis- 


*Previous contributions of Mr. Heyting have appeared in the De 
partment of Current Legislation of the Journat He received his legal 





training in this country and is now a practicing solicitor in London, 
1. There are alternate modes of proceeding; by way of impeac! 
ment in the case of some crimes, and in the case of some misdemean 








Bench Division of the 
however, have fallen into disuse. 


ours by way of information file i in the King’s 
High Court. These proceedings, 


The term “justices” as hereinafter used, refers either to the 
Justices of the Peace, Metropolitan Police Magistrate, Stipendiary 
agistrate, or Mayor or Alderman as the case may be, before whom 


the examination takes places 
England 
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charged at once. If they think that there is suff 
cient evidence, they read to the accused the dep 

sitions taken against him, and ask him, after having 
cautioned him that he is not bound to say anything 
and that anything he does say may be used against 
him, whether he wishes to say anything in answet 
to the charges. The accused may then, if he wishes 
make a statement not on oath. Thereafter he may 
himself give evidence on oath, though the defense 
need call no evidence at this stage, since the pur 
pose of the investigation is merely to determine 
whether there is sufficient evidence to put the a 

cused on trial. 

W::en all the evidence has been heard, the jus 
tices decide whether the accused is or is not to bh 
committed for trial. If they are of opinion that 
prima facie case has not been made out by evi 
dence entitled to a “reasonable degree of credit,” the ac 
cused is discharged, otherwise he is committed to 
prison to take his trial, or he is admitted to bail 
The examining justices then determine at what 
court he is to be tried. This, depending upon the 
nature of the offense, may either be at the next 
assizes for the county or court of a city or town, o1 
at the next court of quarter sessions for the county 
or borough or city for which the justices act, un 
less the alleged offence was committed in another 
county, when it will be tried there. If the alleged 
offence is one that can only be tried before a court 
of oyer and terminer or general gaol delivery, the 
accused will be tried before such court. 


The Grand Jury 


When it has been determined before what 
court the accused is to be tried, the bill of indict 
ment is drawn up. This is done for the assizes by 
the clerk of indictments, and for quarter sessions 
by the clerk of the peace, or in case of difficulty by 
counsel. The bill, in form a presentment by a 
grand jury that the person or persons named have 
committed a crime of which specific allegations ar« 
given for which an indictment lies, is then pre 
sented to the grand jury called for the purpose 
The practice is to swear in twenty-three grand 


jurymen. The presiding judge charges them as to 
the bills to be laid before them and advises then 
whether the evidence in reference to any bill as 


disclosed in the depositions is sufficient to consti 
tute a prima facie case. The grand jury then retire 
to a private room and the bills are laid before then 
Neither counsel nor solicitor for the prosecution is 
admitted to the room, while the practice in the 
Central Criminal Court is that no one other than the 
witnesses are allowed to enter. The 
support of each bill are in attendance and can be 
sworn in by the foreman if the grand jury desire 
to question them. As each witness is sworn and 
examined, the foreman writes his initials opposite 
the name of such witness indorsed on the bill 

If a majority of the jury, consisting of at least 
twelve, take the view that there is “probably evi 
dence” in support of the offence charged, the words 
“True bill” are indorsed on the indictment which 


witnesses in 
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then said to be “found.” If they think that there 
‘s no such evidence, the words “No true bill” are 
:dorsed, and the bill is said to be‘ ‘ignored.” When 
ne or more bills have been so indorsed, the fore- 


an, accompanied by some of the grand jury re- 
turns to the court and delivers the bills to the clerk 


‘ the Court. When all the bills have been dealt 
vith, the grand jury is discharged and no more 

s can be found at that session of the court. The 
ial of the accused against whom True bills have 
een found commences. Each is arraigned, 
e.. the indictment is read out to the accused and 
e is aske hether he pleads guilty or not guilty. 

e pleads not guilty, a petty jury is sworn and 
{ trial pro CC is 

Thus it will be seen that a person accused of 


indictable offence has under the present system 


ee chance being let off. The examining jus- 
es before he is first presented may decide 
hat there is not a prima facie case, or if they do, 
grand jury may throw the bill out. If the grand 
find a T bill, he may still be acquitted by 

e petty jury 
The pu e of the grand jury is primarily to 
revent abuse of judicial process by false, mali- 
us, or trumpery indictments presented by jus- 
tices who abuse their authority sills of indict- 


r, are nowadays so rarely thrown out 
and the preliminz iry examination 
is so thorough and is now conducted by men of 
such experience that a second sieve before trial is 


rrand jury 


not regarded as necessary. The experiment during 
War moreover showed that “No ill results fol- 
wed from tl suspension nor was there evi- 


careful in their 
that their deci- 


less 


fact 


ristrates 
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reason of the 


dence that M were 
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sions were no longer subject to a further scrutiny 
by other Magistrates serving on the grand jury.* 
The disadvantages of the grand jury are that 
t wastes a deal of the time of the judge, of 
the grand jurors, whose time is valuable, they 


—* 


lrawn from the more educated sec- 
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ons of the community; of the witnesses and of 

the accused, while it also greatly increases the cost 
criminal proceedings. 

For these reasons the grand juries are to be 


and indictments 
would have been 


certain 
ded with as they 
were true bills 


ibolished except in cases, 
ire to be pri e€ 


lealt with if they 


Exceptional Cases 


‘he exception relates to indictments preferred 
before or found by a grand jury of the Counties of 
London and Middlesex by virtue of certain statutes 
specified in a schedule. The most noteworthy of 


these relate to the trial of Crown officials charged 
offenses and breaches of duty when 
n the Empire or abroad outside the 
These have in the past been, and will 


with certain 
on service witl 
jurisdiction 








continue to considered by whens juries in Mid- 
dlesex. The best known of such trials were those 
of Governor Eyre, Colonel Lynch and Roger Case- 
ment 
Attention remains only to be drawn to one 
more change which the Bill will bring about. At 
Report mittee upon the Business of the Courts. 
4. The rtant these are: Official Secrets Act 1911 
Sec 10; Gover nt of India 915 Sec. 127; 35 Hen Vill c2 
Mo erninge th f Treasons ted out of the King Majestie’s 


Domynions 2 III Ci2 “to punish Governors of Plantations.” 


common law, any person could, subject to the safe- 
guards provided by the Vexatious Indictments Act 
1859, prefer a bill of indictment before a grand 
jury against anyone whom he accused of having 
committed an indictable offence, without any pre- 
vious enquiry before justices or notice to the per- 
son accused. This might still exist though it has 
largely fallen into disuse. The new measure now 
provides that no indictment shall be presented un- 
less either the person accused has been committed 
for trial, or the bill is preferred by the direction or 
with the consent of a judge of the High Court or 
of a commissioner of assize or pursuant to an order 
made under the Perjury Act 1911. Subject to these 
provisions, a bill of indictment may still be pre- 
ferred by any person. As the practice in the vast 
majority of cases however, is for an indictment to 
be presented after the accused has been committed 
for trial, these provisions are likely to be rarely in- 
voked. 





STATEMENT OF 


THE OWNERSHIP, MANAGE- 
MENT, 


CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF 
AUGUST 24, 1912, 


Of American Bar Association Journal, 
monthly at Chicago, Illinois for October 1, 1933. 
Illinois, County of Cook, ss. 

Before me, a Notary Public in and for the State and 
county aforesaid, personally appeared Joseph R. Taylor, 
who having been duly sworn according to law, deposes 
and says that he is the Business Manager of the American 
Bar Association Journal and that the following is, to the 
best of his knowledge and belief, a true statement of the 
ownership management, etc., of the aforesaid publication for 
the date shown in the above caption, required by the Act of 
August 24, 1912, embodied in section 411, Postal Laws and 
Regulations, printed on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: Pub- 
lisher, American Bar Association, Wm. P. MacCracken, 
Jr., Secretary, 1140 N. Dearborn St., Chicago; Editor-in- 
Chief, Major Edgar B. Tolman, 30 N. La Salle St., Chi- 
cago; Managing Editor, Joseph R. Taylor, 1140 N. Dear- 
born St., Chicago; Business Manager, Joseph R. Taylor, 
1140 N. Dearborn St., Chicago. 

2. That the owner is: American Bar Association, Earle 
W. Evans, President, First National Bank Bldg., Wichita, 
Kan.; William P. MacCracken, Jr., Secretary, 1140 North 
Dearborn St., Chicago; John . Voorhees, Treasurer, 
Bailey-Glidden Bldg., Sioux Falls, S. D. 

3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent or more 
of total amount of bonds, mortgages, or other securities 
are: There are none. 


4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security holders, if 
any, contain not only the list of stockholders and security 
holders as they appear upon the books of the’ company but 
also, in cases where the stockholder or security holder ap- 
pears upon the books of the company as trustee or in any 
other fiduciary relation, the name of the person or cor- 
poration for whom such trustee is acting, is given; also 
that the said two paragraphs contain statements embracing 
affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security hold- 
ers who do not appear upon the books of the company as 
trustees, hold stock and securities in a capacity other than 
that of a bona fide owner; and this affiant has no reason to 
believe that any other person, association, or corporation 
has any interest direct or indirect in the said stock, bonds, or 
other securities than as so stated by him. 

JOS. R. TAYLOR, Bus, Manager. 

Sworn to and subscribed before me this 27th day of 


September, 1933. 
HELEN MARY POWERS. 
(My commission expires November, 1935.) 


published 
State of 


(Seal) 
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EXTERMINATE THE “LAWYER 
CRIMINAL!” 

Attorney General Cummings has done 
well to use the influence of his great position 
to stimulate activity to remove from the 
practice of the profession the lawyer who 
really acts as the accomplice of the criminal 
elements. There can be but one answer to 
his appeal and that is an intensification of 
the efforts in both Federal and State juris- 
dictions to rid the Bar of those whom he 
rightly terms “the scavengers who are dis- 
gracing the profession of the Law.” 

The problem is not a new one, nor has 
it heretofore passed unnoticed. In the June, 
1922, issue of the Journal, in an editorial 
entitled “The Lawyer Criminal,” we said: 

“Accepting in advance the confidence 
of the prospective criminal and keeping 
silent when the duty of good citizenship 
is to give warning is very near to that 
degree of ‘aiding and abetting,’ which con- 
stitutes one a participant in crime. 

“But it may be asked whether such 
cases actually occur. Unfortunately the 
question must be answered in the affirma- 
tive. Commercialized organized vice has 
its regularly employed lawyers. When a 
pickpocket is arrested in Chicago, New 
York or any other city where this industry 
is ‘organized,’ the police and the judges of 
the criminal courts know who will appear to 
arrange bail or to sue out a writ of habeas 
corpus. The same is true of the gamblers 
and of many other highly specialized anti- 
social groups. To such an extent is this car- 
ried that habeas corpus petitions follow 





arrests so promptly that they must have been 
prepared in advance with nothing to be done 
when the emergency arises except to fill in 
the names and date. 

“Indeed it developed in recent disclos 
ures that if any man connected with certain 
vice rings did not report at stated intervals, 
if he was missing for even a few hours, the 
Chief of Police and Sheriff would be brought 
into court as respondents to petitions for 
habeas corpus, for the purpose of ascertain 
ing whether or not the missing man was in 
custody. Relations of this character between 
lawyers and criminal groups imply a knowl] 
edge on the part of the lawyer of the intent 
to commit crime and cooperation to prevent 
punishment. There should be no doubt that 
lawyers of this class are ‘lawyer criminals’ 
and that it is the duty of the bar to bring 
them to justice.” 

In the same editorial we pointed out the 
distinction between the “lawyer criminal,” 
as above described, and the criminal lawyer. 
The latter is simply the lawyer who special- 
izes in the practice of criminal law. He may 
properly accept professional employment 
from any person accused of crime and may 
use all fair methods of legal defense. He 
cannot be criticized if he compels the state 
to prove the guilt of the accused according 
to the rules of evidence and the established 
methods of procedure. But there is a great 
gulf between this type of legitimate practi- 
tioner, who discharges a necessary function 
in the genuine professional spirit, and the 
sort of which Attorney General Cummings 
is speaking. 

The reaction of both the Bar and the 
Press to the Attorney General’s summons 
to this important service is exactly what 
might have been expected. The State Bar 
of Oklahoma, the Association of the Bar of 
the City of New York, as well as many other 
leading Bar organizations, have sent him the 
assurance that they are with him and will 
do everything possible to help accomplish 
this elimination of the “criminal fringe” 
from the profession. Full responsibility for 
the remedy of conditions in the area of its 
activities is accepted by the latter Associa 
tion in a very strong letter to the Attorney 
General from Hon. Thomas D. Thacher, its 
President. “As a member of the Associa- 
tion of the Bar of the City of New York,” 
he said, “you must know that this Associa 
tion is under a peculiar responsibility not 
only to the profession but to the public of 
this city to remove all such practitioners 
from the ranks of the profession, because it 
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is recognized by statute and by the courts 
is the proper agency for presenting and 
charges of misconduct before 
vellate Division and through its ac- 
has assumed this responsibility.” 
1e comments of the press on the At- 
rney General’s move, as a rule, show the 
-d intelligent discrimination between 
the criminal lawyer and the “lawyer crimi- 
Thus while the program has been 
y heralded as one for the “cleanup of 
the Bar,” it is quite well understood that it 
small element that is closely 
with criminals and practically 
ids and abets them in the prosecution of 
their crimes that is aimed at. Typical of 
such intelligent comments is the following 
xtract from an editorial in the Omaha 
Vorld-Herald of Oct. 5: 


“It is not to be supposed that the legal 


n 
a 


fraternity is proud of its criminal fringe. 
Neither is o be supposed that all lawyers 
vho app¢ or the defense in criminal trials 
stoop to dishonorable practices. The line 
demarcation between legitimate and ille- 
timate methods employed on behalf of 


ynngdoers is perfectly apparent to all in 


( 
17 
il 


telligent members of the bar. In overstep- 
ping that line and, shielded by a mockery of 
legal forms, ranging freely through wide 


wlessness, lawyers who hunt in 
of wild beasts of crime know 


regions of la 


the compan Ir 
precisely what they are doing. The large 
measure « nsiaeration which they are ac 


rec-ive from courts and prose 
engaged in such exploits should 
give place to systematic application of a 
sound and rational policy in line with the 


ustomed 


cutors whil 


\ttorney General’s plan of forcing a 
‘leanup of the bar.” 
As to the methods to be pursued in this 
mpaign, no general rule can be laid down. 
Each Ba | each Court will take the steps 
which th ircumstances seem to call for. 
[he problem is doubtless more pressing in the 
larger cities of the country, but is not neces- 
sarily confined to them. Members of Bar 
\ssociations should be alert to observe and 
report evidences of illegal connection with 
the unde: rld both to the courts and to 
the Bar Associations. Judges themselves 
ire in tremely good position to detect 


es pointing to such an alliance 


‘between the “lawyer criminal” and the 
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criminal underworld and they would do 
well to report them to the Bar Associations, 
or, better still, take such steps as are within 
their own authority to keep the administra- 
tion of justice clean. 

Judge Thacher, in his letter above re- 
ferred to, asks the aid of the Department of 
Justice. “If at any time,” he says, “evidence 
is brought to the attention of the depart- 
ment that any member of the legal profes- 
sion practicing in this city has been guilty 
of unprofessional conduct, I trust that you 
will see that such evidence is called to my 
attention, so that the appropriate proceed 
ings may be instituted.” 

That Bar Associations and Courts can 
and will act effectively in a case where im- 
proper relations with criminal elements are 
shown is illustrated by a decision just ren- 
dered by the Missouri Supreme Court in a 
disbarment proceeding. It grew out of a 
lawyer’s alleged connection with a certain 
famous kidnapping case in St. Louis and 
with the arrangements for the payment of a 
large ransom through him. The respondent 
had been acquitted in a criminal trial for 
complicity in the offense, but the Court, in 
an opinion by Atwood, J., held that this did 
not affect its power to act on any evidence 
of improper connection with the kidnappers. 
It found the circumstances called for action 
and disbarred him. The opinion concludes: 

“It would serve no good purpose to en- 
large upon the obvious gravity of respond- 
ent’s offense. It is hard to think of a prac- 
tice more devastating to right standards of 
an honorable profession or more hostile to 
the public good. According to all the deci- 
sions, such conduct renders an attorney unfit 
to engage further in the practice of law. An 
order of suspension would be inadequate. 
Under the evidence respondent should be re 
moved from the practice of law in the courts 
of this State. zs 

The means for dealing with this dis- 
graceful situation are at hand in the form 
of criminal prosecutions or disbarment pro- 
ceedings. What is needed is an extra amount 
of diligence in securing the evidence of 
either actual criminal connivance or of mis 
demeanor or malpractice in a professional 
capacity. 

























































THE UNAUTHORIZED PRACTICE OF THE LAW 





30dy of Case Law Has Now Grown to An Extent Which Makes It Possible to Have 
Reasonably Clear Idea of What a Statute Means When It Forbids Practice of Law 








without License—The Main Thing to Keep in Mind Is the Evil to Prevent 
Which Attorneys Are Required to Be Licensed—Question Not a Technical 


One 





Various Acts Held to Be Practice of Law or the Contrary 





By Ratpu T. CATTERALL 
Member of the Richmond, Va., Bar 


OR a long time, effective public opinion has 

held that the practice of the law should be con- 

fined to persons trained in the law. The state 
is called on to certify that persons holding them- 
selves out as lawyers have certain minimum quali- 
ties of skill and honesty. The state assumes the 
duty of excluding all others from practicing law. 
In recent years, however, many business men have 
invaded the lawyers’ field and are practicing law. 
The crime that these business men commit is not 
one that appears criminal to laymen in general or 
to grand juries in particular. District attorneys 
and police detectives do not waste energy ferreting 
out this particular crime. The lay public, for whose 
protection the restrictions exist, is not interested. 
The members of the bar, for whose protection the 
restrictions were not imposed, benefit indirectly 
from the restrictions in two ways. The fact that 
the profession is a restricted one adds to the dignity 
of the profession, and it increases the incomes of 
lawyers. If the lawyers do not try to keep the 
laymen out of their preserve, nobody else will. 
During the past few years the bar associations of 
the country have been greatly agitated over this 
matter.!. The agitation has resulted in numerous 
decisions by appellate courts. 

The various suits against lay individuals and 
corporations are defended, as a rule, not on the 
ground that the acts charged were not committed, 
but on the ground that the acts do not constitute 
practicing law. Since lawyers themselves are much 
in doubt as to what acts do amount to practicing 
law, it is not surprising that laymen who make their 
living by practicing law should be unaware that 
they are doing so, and indignantly surprised when 
they are charged with it. The body of case-law 
has now grown to such an extent that it is possible 
to form a reasonably clear idea of what a statute 
means when it declares it to be a misdemeanor to 
practice law without a license. 

It is impossible to define the practice of the 
law. It is, however, possible to describe the prac- 
tice of the law in such a way that the acts amount- 
ing to such practice can be recognized. 

The courts have frequently attempted to define 
the practice of the law, and, more recently, the 
legislatures have begun to try their hands at it. 


1. American Bar Association Journal. March, 1983, “Review of 
Recent Activities to Eliminate Lay Encroachments,” by John 
Snively; Reports of American Bar Association, Vol. 57, 1932, pp. 


151-155, 534, 558-559, 562-570; “The Practice of Law by Corporations,” 
44 Harv. L. Rev. 1114 (1931). The American Bar Association Com- 
mittee on Unauthorized Practice has compiled a bibliography of over 
eighty recent articles discussing the question 


The common defect of all these definitions is that 
they include too much.’ 

A very broad definition that is now finding 
favor with the courts is: 

. the giving of any legal advice, and any action taken 
for others in any matter connected with the law.” 

“Giving any legal advice” would include telling 
a man whether it is lawful to write “Please do not 
open until Christmas” on a parcels post package.‘ 
“Any action taken for others in any matter con- 
nected with the law” would include parking a man’s 
automobile for him parallel to the curb not over six 
inches from it. 

So all these definitions must be taken subject 
to “the rule of reason,” which means that you have 
no definition at all. 

The practice of law means, in general, helping 
others with their legal acts, rights and duties. The 
word “practice” implies more than an isolated act 
There must be compensation, received or expected, 
direct or indirect. All courts agree that practice 
of law is not limited to court proceedings. Finally, 
the chief thing to keep in mind is the evil, to pre- 
vent which, attorneys are required to be licensed 
by the state. If the act in question has no tendency 
to produce that evil it should not be considered to 
be practicing law. 

Most of the offenders against the statutes have 
been corporations. It is universally held that a 
corporation cannot be chartered to practice law 
The leading case is Jn re Co-operative Law Co.* de 
cided by the New York Court of Appeals in 1910 
It goes on the ground that a corporation cannot 
have the learning and character required of mem- 
bers of the bar. “The bar,” said the court, “‘would 
be degraded if even its humblest member became 

S 
subject to the orders of a money-making corpora- 
tion engaged in the business of conducting 
litigation for others,” and the court was shocked 
to think of any lawyer working for “the sordid pur- 
pose to earn money for stockholders.” 

2. The definitions most frequently quoted are from National 
Savings Bank v. Ward, 100 U. S. 195, 25 L. Ed. 621 (1880); Eley 
v. Miller, 7 Ind. App. 529, 34 N. E. 836 (1898); and In re Dunca: 
83 S. C. 186, 65 S. E. 210, 24 I R. A. (N. S.) 750 (1909 See 
also State v. Chamberlain, 132 Wash. 520, 232 I 

3 Boykin v. Hopkins, 174 Ga. 511, 162 S. E. 796 (1932) In Pe 
ple v. People’s Stock Yards State Bank, 344 Ill. 462,16 N. E. 901 (19381 
the court thought a good working definition would be 
giving of advice or rendition of any sort of service by any person, 
firm or corporation when the giving of such advice or n 
such service requires the use of any degree of legal knowledge or skill.” 

4. 33 USCA §249 

5. 198 N. Y. 479, 92 N. E. 15 (1910), followed by the Cor 
poration Commission of Virginia in refusing to issue a charter to the 
Richmond Title and Abstract Company, Incorporated, 2 Va. Law 
Register, N. S. 772 (1917). The one dissenting case is Atlanta Title 
& Trust Co. v. Boykin, 172 Ga. 487, 157 S. E. 455 (19381), 


case was overruled by Boykin v. Hopkins, 174 Ga. 511 
(1932) 
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Any lawyer who lends himself to that sordid 
ose is accordingly guilty of unprofessional con- 
iuct. The Supreme Court of Minnesota recently 
censured a vyer for turning over fees to a bank 
that paid hi a salary. The court explained the 
ehtness of the penalty by the novelty of the offense, 
harsher treatment to members of 
uld assist corporations to practice 
law after having had “the benefit of the views here 
In order to get a picture of what constitutes 
ing law, it is necessary to consider separately 
it have been held to constitute or 
to constitute the practice of law. In general, 
ll contracts that contemplate that one party to the 
or may employ a lawyer to represent 
1e other party to the contract, are contracts to 
ice law and are illegal if the obligor is not a 
licensed attorney. One who cannot practice law 
self, cannot employ an agent to do it for him. 
Giving Legal Advice and Drawing Simple Contracts 
In some cases it is hard to tell when advice is 
nd when contracts are simple. Sta- 
deeds and 
bankruptcy forms, and by doing so, they represent 
hat the forms comply with the law. To that ex- 
giving legal advice; but the rule of 
make it impossible to say that these 
practicing law. 
Stanley,’ the court, at the suit of licensed 
ined an unlicensed person from prac- 
ticing law. The defendant made a practice of pre- 
paring a great variety of contracts, wills and deeds 
or compensation and was always ready to give 
legal advice gratuitously. The trial court enjoined 


legal advice 


ners print and seli promissory notes, 


eason would 
cts constit 
In Paul 


torneys, e! 


the defendant from doing any of these things, 
whether f mpensation or gratuitously, except 
that the injunction permitted him “ to draw 
simple deeds, nye A mortgages and simple con- 
tracts, and similar ple instruments.” The Su- 


preme Court held that no line could be drawn be- 
tween simple and complicated instruments. It 
struck that exception from the injunction, but per- 
mitted the defendant to render any services he 
leased gratuitously. The court thought that a 
person wil prepared legal documents for others 
was practicing law “ vhen the instruments he 
prepares either define, set forth, limit, terminate, 
specify, claim or grant legal rights.” 

This definition would forbid a layman to pre- 
pare a promissory note for another for compensa- 
tion, and is, I think, too broad. The defendant in 
that case made a regular practice of drawing con- 
tracts, and it is the regularity of the practice, it 
seems to me, that makes it the practice of law. 

In People v. Alfani,’ the defendant was convicted 
under section 270 of the New York Penal Law, 
making it a misdemeanor to practice law without a 
license. The defendant was a notary public and 
real estate dealer, whose business sign contained 
the words “Redaction of All Legal Papers.” At the 
request of two detectives he prepared a bill of sale 
and chattel mortgage. One of the detectives asked 
if he could come back for legal advice in case of 


a uble and the defendant said “yes.” The court 


1e Id t that he was properly convicted, saying: 
6. In re Ottern ess, 181 Minn. 253, 232 N. W. 318, 73 A. L. R 
? 193¢ 
7 i168 WV $71, 12 P 2d) 401 (1982) 
8 227 2 334, 125 N. E. 671 (1919) 


“Counsel and advice, the drawing of agreements, the or- 
ganization of corporations and preparing papers in connection 
therewith, the drafting of legal documents of all kinds, in- 
cluding wills, are activities which have long been classed as 
law practice. The Legislature is presumed to have used the 
words as persons generally would understand them, and, not 
being technical or scientific terms, ‘to practice as an attorney 
at law’ means to do the work, as a business, which is com- 
monly and usually done by lawyers here in this country.” 

The court said by way of dictum: 


“All rules must have their limitations, according to cir- 
cumstances, and as the evils disappear or lessen. Thus a man 
may plead his own case in court, or draft his own will or 
legal papers. Probably he may ask a friend or neighbor to 
assist him,” 

In People v. Title Guarantee & Trust Co.,® the de- 
fendant was convicted in the trial court of prac- 
ticing law in violation of the New York statute for- 
bidding corporations to practice law. The convic- 
tion was affirmed by the Appellate Division of the 
Supreme Court; and was reversed by the Court of 
Appeals by a four to three decision. Mr. Charles 
E. Hughes was counsel for the title company. 

The evidence relied on to convict the title com- 
pany of the crime was as follows: Two detectives 
requested an employee of the defendant ,to prepare 
a bill of sale and chattel mortgage for them. The 
defendant had on hand printed blanks for these 
documents. Another employee filled in the blanks 
in pencil and a stenographer copied them in type- 
writing. The second employee placed a seal on 
the completed papers, and informed the detectives 
that they could fill in the date of execution when 
the papers were executed. A fee was charged for 
this service, but no oral legal advice was given. 

Seven judges sat in the Court of Appeals. All 
agreed that the title company could prepare the 
papers necessary to place in insurable condition a 
title which was submitted to it for guaranty. 

Two of the judges thought that the act of pre- 
paring simple contracts did not amount to practic- 
ing law. Five of the judges agreed that the defend- 
ant would be guilty if it made a practice of draw- 
ing even simple legal papers unconnected with the 
insurance of titles by it. One of the judges who 
concurred in holding that the evidence did not dis- 
close the commission of a crime, said: 

“The lawyer’s profession or calling does not cover the 
preparation of all papers of legal significance, such as promis- 
sory notes, for which lawyers are not as a rule resorted to; 
but it does, I think, cover the preparation of bills of sale 
and chattel mortgages. I am unable to rest any satisfactory 
test on the distinction between simple and complex instru- 
ments. The most complex are simple to the skilled, and the 
simplest often trouble the inexperienced. Skill is sought when 
another is employed to do the work. If the blank forms used 
by the trust companies are prepared or approved by their 
legal counsel, then, when the clerks fill them out, the corpora- 
tion tacitly advises the client that the forms are proper and 
sufficient for the purpose, and one would expect that he was 
getting good legal advice, indirectly, if he had papers thus 
prepared. So the giving of oral advice is not a satisfactory 
test. If such services as were rendered in this case are cus- 
tomarily rendered, I think that they should be characterized 
as legal services. This does not imply that a real estate 
broker may not prepare leases, mortgages, and deeds, or that 
an installment house may not prepare conditional bills of sale, 
in connection with the business and as a part thereof. The 
preparation of the legal papers may be ancillary to the daily 
business of the actor or it may be the business itself. The 
emphasis may be upon the services of the broker or the busi- 
ness of the trader, or it may be upon the practice of law.” 


The three dissenting judges (among whom was 


Judge Cardozo) accepted the foregoing conception 


9. 227 N. Y. 366, 125 N. E. 666, rehearing denied 228 N. Y. 686, 
127 N. E. 919 (1919). 
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of legal services and thought that the evidence 
against the defendant was sufficient to support a 
conviction. The language above quoted, therefore, 
embodies the views of a majority of the Court of 
Appeals on the subject of what constitutes practice 
of law.’° 

A racket that apparently flourishes in the west 
is the “Protective Corporation.” Members are so- 
licited to pay small annual fees in consideration for 
which the corporation furnishes attorneys who give 
legal advice about personal and business matters, 
keep members posted as to new statutes and ordin- 
ances, defend them in police court and prosecute 
their customers who give them bad checks. The 
corporation keeps four-fifths or nine-tenths of the 
membership fee and gives the balance to the law- 
yers, whose inducement must be the solicitation 
by the company that makes contacts for them. 
Clearly, in these cases the corporation is practic- 
ing law and the attorneys are guilty of professional 
misconduct.” 
Corporate Charters 


Judged by any standard, a corporate charter 
is a complicated contract; a contract between the 
corporation and the state, a contract between the 
persons interested in the corporation. It cannot be 
doubted that drawing corporate charters is prac- 
ticing law. It would be impossible to organize a 
corporation without giving the incorporators legal 
advice. The series of acts involved in setting up 
a corporation is so long that incorporating a single 
company would be practicing law. 

In in re Pace,” the New York County Lawyers 
Association instituted disciplinary proceedings against 
a firm of attorneys for representing the Corporation 
Company of Delaware in New York. 

That Company was organized under the laws 
of Delaware for the purpose of organizing corpora- 
tions in Delaware. It advertised in New York the 
advantages of incorporating in Delaware and held 
out the defendants, with their consent, as its New 
York representatives. Persons desiring to incor- 
porate in Delaware gave the necessary information 
to the defendants, who forwarded it to Delaware. 
The charter would then be obtained and the cor- 
porate papers sent back to the defendants for de- 
livery to the incorporators. The services performed 
included furnishing legal advice to the incorpora- 
tors. The attorneys were paid by the Company out 
of the fees received by it. 

The case was governed by a specific New York 
statute, but the court made it clear that its decision 
would have been the same if there had been no 
such statute. 

The court quoted common law decisions from 
other states as to what constitutes the practice of 
the law, and said: 


“Judged by the foregoing definitions, we consider that 
there can be no doubt that the work undertaken to be done, 





10. Cases wh which isolated acts were held not to be practicing 
are People v. Weil, 237 App. Div. 118, 260 N. Y. Supp. 658 (1932) 
and People v. Goldsmith, 224 App. Div. 707, 229 N. a Supp. 896, 
reversed, 249 N. Y. 586, 164 N. E. 598 (1928). In the first case 
defendant drew a chattel mortgage, and, in the second, a will. 

11. State v. Merchants’ Protective Corporation, 105 Wash. 12, 
177 Pac. 694 (1919), foreign corporation ousted from the state; In 
re Gill, 104 Wash. 160, 176 Pac. 11 (1918) attorneys censured; Peo- 
ple v. Merchants’ Protective Corporation, 189 Cal. 581, 209 Pac. 8638 
(1922), foreign corporation ousted from the state; People v. California 
Protective Corporation, 76 Cal. App. 354, 244 Pac. 1089 (1926) charter 
vacated and $1000 fine. 

12. 170 App. Div. 818, 156 N. Y. Supp. 641 (1915). This seems 
to be the only case in which the matter has been discussed at length. 
See dicta in Paul v. Stanley, supra note 7 and People v. Alfani, note 8. 


and in fact done in several instances by the Corporation Com- 
pany of Delaware within this State involved, necessarily, ‘prac- 
ticing law.’ It is true that the Legislature has made it so 
simple and apparently easy to incorporate a company, that 
it often happens that laymen, guided by stationers’ blanks, 
undertake to perfect incorporation without legal advice, and 
sometimes without untoward consequences. But this does not 
prove that the incorporation of a company, according to statute 
does not involve properly speaking, legal advice, which in 
practically every case is requisite if there is to be assurance 
that the work when done has been done legally and properly. 
There is necessary the interpretation of statutes, the prepara 
tion of the proper papers, and a consideration of the nature 
of the corporation to be formed in order that it may meet 
the needs of its projectors. All this calls for the application 
of legal knowledge and skill and the consequent rendering 
of legal advice and services. 

“Naturally the degree of legal skill varies greatly with 
the nature and purposes of the projected corporation, but in 
all some degree is required. It would be absurd to hold that 
the preparation of the papers requisite for the incorporation 
of a company and the incidental advice necessarily given in 
connection therewith do not call for legal services and are 
not included within the definition of the ‘practice of law.’” 


Filing Claims in Bankruptcy 


It requires legal knowledge and skill to pre- 
pare a proof of claim in bankruptcy. There is 
the added element of appearing in the bankruptcy 
court. It is clear that this practice is practicing 
law.** 

Collecting Debts 

Some authorities take the view that collecting 
a debt is properly the business of a lawyer and is 
therefore practicing law. There are three stages 
in the collection of a debt: (1) decision that the 
debt is due (2) making demand on the debtor, and 
(3) bringing suit. 

If the broad definitions of practicing law ap- 
proved by some courts are applied to this problem, 
a layman could not, for compensation, collect a debt 
for another. Collecting the money would be action 
to enforce his legal rights. Deciding that the debt 
was due would amount to giving a legal opinion. 
In most cases it would be a very simple legal opin- 
ion. If the debtor purchases a hat and agrees to 
pay $5 for it, no great knowledge of the law is re- 
quired to advise the creditor that that is a promise 
the law will enforce. The act of collecting the 
money is a legal act as simple as the foregoing 
legal opinion. 

If the existence of the debt is disputed, legal 
questions of more or less complexity will arise. If 
suit has to be brought, the services of a lawyer will 
be necessary. The rule should be that a layman 
may collect debts for others, provided the existence 
of the debt is not contested by the debtor, and 
provided that the lay agent does not employ a law- 
yer to bring suit and does not promise his principal 
to employ a lawyer or threaten the debtor that suit 
will be brought. If the collection cannot be made 
without suit, the lay agent should return the claim 
to his principal. Any arrangement between the lay 
agent and an attorney pursuant to which the agent 
is to recommend the attorney would be illegal so- 
licitation of business by the agent for the attorney. 
The principal would have to select and employ his 
own attorney when suit becomes necessary. 

13. Meisel v. National eo Board of Trade, 90 Misc. 19, 
152 N. Y. Supp. 913, affirmed, 173 App. Div. 889, 157 N. Y. Supp. 
1133 (1915); In re Scott, 58 F. (2d) 89 (1981); In re Ploof Machin- 
ery Co., 243 Fed. 421 (1916), the court said: ‘There is no merit 
in the contention that a court of bankruptcy is a business man’s court, 
without rules of presstans, etc.”” ut see in re Mayflower Hat Co., 65 FE 


(2nd) 830, (C. C. A. 2nd C. (19383), holding that a layman may solicit 
claims and elect himself trustee. 
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1e judicial decisions are unanimous in hold- 
rency may not engage in the busi- 


employing counsel to prosecute suits for 
purpos ollecting claims for its customers 
member ‘ In spite of this unanimity of ju- 
il opin the American Bar Association Can- 
f Prof nal Ethics numbers 34 and 35, deal- 
with fe litting and lay intermediaries, make 
exception in favor of collection agencies, and 
le 


The estab! i custom of receiving commercial collections 
I is not ndemned hereby.” 
Cl ro and Illinois Bar Associations have 
sed to approve these Canons and they are to be 
ons lere \ B. A. Reports Vol. 57, p- 559 


1932 The in have no effect on the legal ques- 


but sl | be brought into harmony with the 
ld Ethical standards should be at 
as high as legal standards 
he American Bar Association Committee on 
hics and Grievances has forcibly 
trued 1 bove proviso to apply only to col- 
le without resort to litigation.** 
lit vas not contemplated there would 
li a claim to an attorney 
yn a lawyer’s stationery 
hreat of suit. And the “established 
custom of forwarding claims for 


Wills and Deeds of Trust 


[he preparation of wills and deeds of trust ob- 

ly calls for legal skill. The state’s insistence 

it lawyé« licensed is nowhere more clearly 
tified than in this field. 

The courts agree that trust companies may not 

rite will t disagree to their right to pre- 

A will inilateral and ambulatory. The ex- 

party to it. A deed of trust, how- 


between the settlor and the 
stec ractice of drawing wills for others is 
irly | o law Equally clearly, I should 


a contract may draw the contract 


iS a awvt 


have | vn lawyer draw it. The duties of a 
luciary re e it to disclose its adverse interests 
the cestui que trust. It owes a less stringent 
ty to the settlor 
In sor leeds of trust, some of the clauses 
nging ft onumon law duties of the trustee 
ight be « natel with advantage to the benefici- 
ries Ordinat pt idence would cause the grantor 
employ | own lawyer to read the instrument 
1 his point of view. The trustee and its counsel 
cht wel se the grantor to seek independent 
ral advic If they do so, they have done all that 
y are ré red to do either by law or morals. 
14. M edit Adjustment ‘ v. Donnelley, 219 Ill. App. 
I State 25 Ala. $24, 142 So. 882, 84 A. L. R. 740 
t ( t Me \ of Chattanoooga, 163 Tenn. 
438 S. W 18 1 ( rs Natiowal Clearing House v 
wart, 22 79, 116 N. E. 886 (1917), In re Avenue A, 144 
Di 1 N. Y. Supp. 999, affirmed 204 N. Y. 625, 97 N. E. 
191 Service Traff Bureau v. Haworth Marble Co., 40 
App. 2 8 N. E. 708 (1981), United States Title Guaranty Co. 
Brown, 1¢ Div. 688, 152 N. Y. Supp. 470, affirmed, 217 
Y. 628 E. 828 (1915) 
16. O March 4, 193 Head-note: “The institution 
t a rt t the handling of a commercial col- 
the subject matter be the same as that of an 
People’s Trust Cx 80 App. Div. 494, 167 a. ae 


Eastern Idaho Loan & Trust Co., 49 Idaho 
L. R. 1828 (1980). The first case contains 


nPa 


ar deeds of trust in which the trust company 
tee is proper. The second case held the contrary. 


I 











I cannot agree with the statement of the court 
in In re Otterness, supra, note 6: 

“An executor, administrator, or guardian, as such, has 
no right to conduct probate proceedings, except in matters 
where his personal rights as representative are concerned, as, 
for instance, where his account as representative is in question, 
or misconduct is charged against him as representative.” 

The executor has legal title to the estate and 
is the personal representative of the decedent. It 
is his duty to present the will for probate. He 
alone can receive debts due the estate and he alone 
can sue the debtors of the estate. He can and 
should employ his own attorney to represent him 
in such matters. 

In many cities throughout the country the lo- 
cal bar association has agreed with the local trust 
companies on the principles that should govern the 
dealings between lawyers and trust companies. 
These declarations usually adopt higher standards 
than the law would compel. 


Title Insurance and Kindred Topics 


The business of insuring titles to real estate 
gives employment to many lawyers. The title com- 
pany guarantees to the owner that his title is good. 
In order to satisfy itself that the risk it is assuming 
is not unduly great, it employs attorneys to advise 
it as to the state of the title. This legal advice is 
given for the benefit of the company, but it also 
inures to the benefit of the owner. The same can 
be said of the documents prepared by the com- 
pany for putting the title in an insurable condition. 
So long as the insurance company confines its ac- 
tivities to getting legal advice and services that 
are beneficial to it, the necessarily incidental bene- 
fits to other persons do not make the transactions in 
any way illegal.** 

A corporation that guarantees the payment of 
mortgages may conduct foreclosure proceedings. 
It is acting primarily to protect its own interest. 
As said in Jn re Kelsey": “It is not suggested that the 
corporation is guaranteeing mortgages for the pur- 
pose of foreclosing them, or engaging in litigation 
concerning them.” 

The principles declared in that case would 
cover contracts of liability insurance. A company 
agrees to indemnify the owner of an automobile 
against the legal liability resulting from its opera- 
tion. The contract requires the company to defend 
all suits, whether just or unjust and pay the costs. 
In defending such suits, the company is acting pri- 
marily to protect its own interests. The owner 
of the automobile is already protected. This is a 
good illustration of the principle that incidental 
legal services may be performed. If the only ob- 
ligation assumed by the company was to defend 
suits, the contract would be plainly illegal. 

Similarly, a real estate broker employed to 
sell a tract of land may prepare the papers neces- 
sary to close the deal, or have his own counsel do 
it. The broker is primarily interested in earning 
his commission for selling the land. The legal serv- 
ices are incidental to the main object. So long as 
they are purely incidental they are not improper.” 

These cases illustrate the application of the rule 
of reason and show the difficulty of framing any 


17. People v. Title Guarantee & Trust Co., 191 App. Div. 165, 
181 N. Y. Supp. 52, affirmed, 280 N. Y. 578, 189 N. E. 901 (1920) 
18. 186 App. Div. 95, 178 N. Y. Supp. 860 (1919). 
19. People v. Alfani, supra, note 8. 
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definition that would include all cases of practicing 
law and exclude all others. 

The Right of a Person to Act for Himself 

Practicing law involves performing services for 
others. An individual has a right to do his own 
legal work, either in court or out.*° But a corpora- 
tion can appear in court only through an attorney, 
and cannot be represented by one of its officers.** 


Remedies 


A great variety of remedies are available to 
prevent the unauthorized practice of the law. It 
is a crime in every state, I suppose, to practice law 
without a license. Juries, however, are thought to 
be reluctant to convict for this offense, because they 
do not appreciate the reasons against practicing law 
by laymen. The large number of convictions in 
New York is probably due to the fact that the cases 
are tried before the Court of Special Sessions with- 
out a jury. 

Since laymen usually organize a corporation 
when they wish to render services of a legal nature, 
and since the corporation usually requires the help 
of a lawyer to assist it in rendering legal services, 
the great bulk of the illegal practice of law could 
be prevented by instituting disciplinary proceedings 
against the attorneys who help the corporations. 

Probably the courts have inherent power to 
conduct inquisitorial proceedings for the purpose 
of finding out whether the members of the bar, as 
officers of the court, are engaged in illegal prac- 
tices. It was so held in the landmark case of 
People v. Culkin.** 

Some Supreme Courts have asserted the right 
to punish for contempt of court individuals and 
corporations that practice law without authority, 
even though their practice is before other courts 
or out of court. The most far-reaching decision of 
this kind is People v. People’s Stock Yards State 
Bank.” 

A class suit on behalf of all the members 
of the bar to enjoin an unauthorized person 
from trespassing on their franchise should be 
entertained by a court of equity. Dworken v. Apart- 
ment House Owners Assoc.** will probably become 
the leading case. 

Quo warranto proceedings are available against 
corporations® and even against individuals.” 

Conclusion 

This survey of numerous recent cases in which 
the courts have been called on to decide what acts 
constitute the practice of law, shows that the ques- 
tion is not a technical one. Like most disputed 


20. Copeland v. Dabbs, 88 Ala. 489, 129 So. 88 (1930), Cohr 
v. Thompson, — Cal. App , 16 P. (2d) 864 (1982), Bryce v. Gil 
lespie, Va , 168 S. E. 6538 (19388) 

21. Bennie v. Triangle Ranch Co., 73 Colo. 586, 216 Pac. 715 
(1923), Black & White Operating ( v. Grosbart, 107 N. J. L. 63. 151 
Atl. 630 (19380), Bank of Bristol v. Ashworth, 122 Va. 170, 94 S. E 
469 (1917). 

22. 248 N. Y. 465, 162 N. E. 487 (1928) 

23. 3844 Ill. 462, 176 N. E. 901 (1981) See also People v 
Castleman, 88 Colo. 207, 294 Pac. 535 (1930), and In re Morse, 98 Vt 
85, 126 Atl. 550, 36 A. L. R. 527 (1924) 

24. 88 Ohio App. 265, 176 N. E. 577 (1981) The court dis- 
tinguished Merz v. Murchison, 30 Ohio Cir. Ct. R., 646 (1908) on 
the ground that that case was not a class suit. The Court of Appeals 
of Fest Virginia has followed the Dworken case, Sloan v. Mitchell, 
W. Va. —, 168 S. E. 800 (1983), in a case involving an unlicensed 
physician; and the Court of Appeals of Virginia, before the Dworken 
opinion was published, cited the Merz case with approval in a case 
involving the irregular licensing of a veterinary surgeon, Drummond 
v. Rowe, 155 Va. 725, 156 S. E. 442 (19381). 

25. See cases in note 11 supra 

26. Berk v. State, 225 Ala. 324, 142 So. 882, 84 A. L. R. 740 
(1932) 

































































































legal questions, its solution depends on the percep 
tion of differences of degree and shadings of em 
phasis. A blacksmith should not be justified in 
drawing a corporate charter merely because he is 
one of the incorporators. If, however, it is his 
business that is being incorporated, he should be 
conceded the inalienable right of making a mess 
of his own business, even though he does not sign 
as an incorporator. 

The nearest approach to a rule of thumb seems 
to be this: If layman A. is interested in having 
legal services performed, if layman B. undertakes 
to see that they are performed, if lawyer C. performs 
them, and if money is paid by A. to B. and by B 
to C., B. is practicing law illegally and C. is parti- 
ceps criminis. If that is the essence of the set-up, 
no variations in detail will save it, such as letting 
A. remit direct to C. or inserting another lawyer in 
the circuit between A. and B. Specifically, I should 
not agree that it makes any difference whether A 
employs a Company to employ a lawyer to secure 
a Delaware charter, or whether A. employs a law- 
yer to employ the Company to employ a lawyer. 
This situation is a serious one, because the services 
rendered by the various incorporating companies 
are economical and good. It happens that the com- 
panies now occupying that field are efficient and 
good companies. The evils that might exist do not 
in fact now exist. The possibility here is that the 
principle might become recognized that, in some 
fields of the law, lay agencies should be approved 
because they do the work cheaper and quicker than 
lawyers and just as well. That would be a pretty 
big entering wedge. The lawyers’ associations 
should not give that principle their approval with- 
out, at least, being aware that they are doing so 

A large proportion of the recent cases on prac- 
ticing law have been cases of first impression in 
the particular court. They have disclosed that 
many of the defendants have been among the lead- 
ers of the bar and of business in their communities 
Violations of the law have been largely uninten 
tional and the courts have imposed the mildest 
penalties. If violations have become frequent, it 
has been due quite as much to the indifference of 
the bar as to the malevolence of the violators. 

The present flourishing of unauthorized prac- 
tice of the law is, I think, the chief circumstance 
that makes it appear as if it were hard to tell what 
is meant by “practicing law.” What that great 
figure in the development of the common law, the 
ordinary reasonable man, would think is practicing 
law, usually is practicing law. 


Signed Articles 
As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range of 


opinion is necessary in order that different aspects of such 


I 


matters may be presented, the editors of this Journal assume 


no responsibility for the opinions in signed articles, except to 
the extent of expressing the view by the fact of publication 


that the subject treated is one which merits attention 
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Considerations Necessary to an Understanding of Soviet Law and Legal 
n—The Marxian Conception of Law as an Instrument of Class Control— 


Attitude Characteristic of a Revolutionary Period—The Ideal Communist State 


to H 


Basic 


No Need of Courts and Lawyers—‘Revolutionary Justice” the 
ic Principle Today—Work of the Courts, etc.* 


By Abert H. Ropsins 
Barrister of the Middle Temple 


OME months ago, I visited most of the large 
cities of Western Russia. Every facility was 


e to talk with judges, lawyers, prose- 


rs and professors of law. I found these gentle- 
en uniform! urteous and intelligent—and very 
ent. | given every opportunity to study 
Soviet le ystem in its theoretical and prac- 
| aspects. My study proved to be a very inter- 
ig one 
Itis a is fact that although much has been 
tten about Soviet Russia from almost every 
nt of view, the legal side has rarely ever been 


entioned, except that almost every foreign visitor 
npse of a court and the marriage 


1 divorce registry office. This circumstance is 
part due to the fact that there appears to be no 
striving after any scientific legal system. In part 
t is due to the undoubted fact that of all changes 
Russian s of organization with the advent 


to power otf con 
te resting and original is that of the law. Nevertheless, 
there are many interesting and original changes in 
the legal system which merit close study, for the 
Russian Revolution has completely altered the law and 
ft its Marxian imprints on the legal machinery. 
The recent arrest of British subjects in Russia 
s only further evidence of the practical necessity 
r a comprehensive understanding of the legal side 


the Soviet For if trade with Russia increases 
nd more foreign citizens reside in Russian terri- 
tory, thereby in the ordinary way submitting them- 
elves to the jurisdiction of the Soviet legal ma- 
hinery, it becomes of more than academic interest 
know something about its general legal principles 

1 how this legal machinery functions. 
Certain ndamental considerations must be 


t the outset in order to understand 
law and legal organization. 


ppreciated 


curately S 


First, the Marxian conception of law is that 
is an instrument of control in the hands of the 
tling class. It is considered that in capitalistic 
ountries the law is one of the means by which the 
roperty-owning and exploiting class protects its 


In Russia, both in theory and in practice, 
iment of control for and by the prole- 


rivilegves 
ivilege 


lav is an instr 

tariat. Law and courts become class weapons. 
[heir function is to assist in every possible way the 
success of the Communist Revolution. There is no 


nherent law or justice. The courts 
apply “class justice,” which in its broader sense 
means the extermination of all so-called exploiting 


*Mr. Robbins recently returned from a sojourn of several 
months in Soviet Russia, during which he made a special study of the 
law and legal organization in that countr) 


conception 
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classes and consolidating the dictatorship of the 
organized proletariat. An apt statement of this 
principle is given by Krylenko, the present Minister 
of Justice, in his book “The Court Structure of the 
R.S.F.S.R.,” where he says that, “For us, for the 
workers’ and peasants’ state, no form of court is 
acceptable except one which always and under all 
conditions will guarantee the defence of the inter- 
ests of the workers. All state authority is nothing 
but a weapon of social force and constraint, with 
the aid of which a given governing class in a given 
society realises its political sovereignty and guards 
its economic sovereignty.” 

It is generally appreciated that Russian Courts 
will punish offenders much more lightly if they are 
poor workers than if they come from better classes. 
Though it is interesting to note that if an offender 
is a member of the Communist Party he is often 
given the maximum penalty allowed by law. The 
Russian Communist is quick to point out that since 
some ninety per cent of the population belong to 
the proletariat of city and country, it is only a 
relatively small proportion of the population which 
actually and deservedly suffers this discrimination. 

Secondly, Russia is still passing through a revo- 
lutionary stage. The Communist quite clearly ex- 
plains that the present period is one of transition 
to a classless society and following Marxian term- 
inology it is termed the dictatorship of the prole- 
tariat. The visitor soon realizes the truth of this 
statement for what with the Five Year Plan and the 
rapid pace in the collectivisation of farms, the pre- 
vailing psychology is definitely revolutionary. Law 
during any revolutionary period is never stable but 
is merely a means of forcing adjustment to rapidly 
changing conditions. The attitude towards law is 
pragmatic and functional. Accordingly, one would 
expect to find the ceaseless flow of executive de- 
crees prescribing for each and every new move and 
policy of the Government. 

Thirdly, the Marxian conception of the ideal 
Communist State is that there will be no need for 
law, courts or lawyers. Lenin in his book, “The 
State and Revolution” writes, “Only in Communist 
Society, when the resistance of the capitalists has 
finally been broken, when the capitalists have dis- 
appeared, when there are no longer any classes, 
only then does the State disappear, and one can 
speak of freedom. . . And only then will democracy 
itself begin to wither away by virtue of the simple 
fact that, freed from capitalist slavery peo- 
ple will gradually become accustomed to the ob- 
servance of the elementary rules of social life, 


~ 
‘ 
















































































































658 AMERICAN Bar ASSOCIATION JOURNAL 











known for centuries, repeated for thousands of years 
in all sermons. They will become accustomed to 
their observance without force, without constraint, 
without subjection, without the special apparatus 
of compulsion called the State.” 

Thus, a scientific legal system being no part 
of the ground plan of Communism, there is no basic 
need to plan for a scientific system of law. The 
legal problem is merely one of perfecting law and 
courts as efficient if temporary means of prole- 
tarian control. That is not to say that the laws 
are not drafted as carefully as possible by the Com- 
missariat of Justice or that the Academy of Law 
in Moscow does not do its best to systematise it. 
But conditions are so changing and experimental, that 
law must be merely an instrument of enforcing the poli- 
cies of the Government. 

Fourthly, Russia has progressively become a 
more highly socialized state. Practically all private 
enterprise is abolished. As a result there is 
no body of law comparable in extent and impor- 
tance to that in capitalistic countries regarding the 
rules of private property and commercial life. Com- 
mercial law exists only as between public corporate 
bodies, since conflict may arise between such or 
ganizations established to effect the socialized pro- 
duction and distribution of wealth of the country. 

Finally, there is to be considered the overriding 
concept of “Revolutionary Justice.” This concept is 
accepted by the courts as a basic principle of law 
It is really incapable of definition and in practice is 
bound to be of a changing nature. For, if the policy 
of the state is the rapid collectivisation of farms 
then judges will apply harsher sanctions to offenders 
than if the policy were one of gradualness. Basic- 
ally, this concept is the measurement of the legality 
and morality of all acts by their consequences as af 
fecting the furtherance of the communist revolu 
tion. Thus courts must consider the act of every 
offender as it affects the maintenance of the dic- 
tatorship of the proletariat, the suppression of all 
exploiting classes, the socialisation of every activ 
ity in life, the prevailing government policy and the 
general social consequences of the act. That is 
why, for example, acts of sabotage are considered 
acts of counter-revolution and punishable by death 

The extent of this fundamental principle, which 
takes precedence over the provisions of codes or 
executive decrees, may be appreciated by reference 
to the Criminal Code. It is realized that the condi 
tions accompanying the class struggle render it 
impossible to foresee and define by law crimes 
against the socialized state. The law therefore pro 
vides that a charge of criminal responsibility may 
be brought by analogy when a socially dangerous 
act is not provided against by existing law. The 
result is a natural adaptation of law as an excellent 
instrument of a dictatorship to punish wrongs 
against the socialised state 

The formal law is to be found in codes and execu 
tive decrees. Accordingly one finds certain branches 
of the law embodied in the Civil, Civil Procedure, 
Criminal, Criminal Procedure, Labor and Housing 
Codes among others. Generally speaking, this form 
of law is relatively stable and not likely to be 
changed by executive decree, with the possible ex 
ception of the Criminal Code 

A greater and rather more important body of 
the law is found in executive decrees. These are 
issued with great frequency and constitute the di 









rect and immediate legal control ove1 
ing conditions. Where these conflict wit 
law, the former prevails. These decrees are issu 
by the various Commissariats which form part of tl 
Central Executive Committee, which corresponds wit 
the President’s Cabinet in this country. This 
the dominating body from the point of view of gx 
ernmental organization. However the real power 
of Russia actually is in the Political Bureau of tl 
Central Committee of the Communist Party. Stalir 
as Secretary of this body is the most powerf 
figure in Russia today, for the Communist Party i 
he driving, moving force of the country and the 
olitical Bureau is the determining influence of the 
arty 

It is now possible to appreciate, what is to us 
the very different organization and functioning o 
the courts. At the base of the judicial hierarchy 
are the Peoples’ Courts. Here a judge presides as 
sisted by two assessors, who are something more 
than jurymen. The decision is by a majority vote 
and a judge may be outvoted by the assessors, but 
the decision is the judgment of the Court. In 
number of these courts that I visited the judge was 
a woman. The greater number of the judges of the 
Peoples’ Courts are members of the Communist 
Party. The assessors are workers recruited from 
the factories. Very often they have undergone a 
short period of special instruction from 
lawyers. 

The qualifications of a judge consist in having 
been a worker in a factory or in some cases having 
been engaged in social service work for a period of 
years and a course of study in law. The prospective 
judge is chosen when still a worker in the factory 
He then, while continuing his factory rk, under 
goes a six months’ period of training and study. He 
then leaves the factory and has a further six months 
period of intensive study. Judges are originally ap- 
pointed for one year but they are usually reap 
pointed if they have proved themselves to be com 
petent. The Director of a Moscow High Court to 
whom I spoke had been a judge for nine years. It 
will be appreciated that the Peoples’ Courts are 
class tribunals and the aim of having the courts 
class conscious is hly 
achieved. 

These Courts have both civil criminal 
jurisdiction, except in a number of cases where the 
law specifically provides for original jurisdiction in 
Higher Courts. The most common cases heard in 
the Peoples’ Courts are theft from private persons, 
assaults, personal insult, murder without any polit 
ical connection, hooliganism, thefts from public 
stores, drunkenness, private claims and 
questions. l 
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without doubt thoroug 


] 


lousing 
The great bulk of civil litigation con 
sists of housing questions arising out of the ex 
treme shortage of living accommodations due to 
severe overcrowding in cities. 

Precedents are not followed and are not bind 
ing. There is not the slightest approach to our 
case law. The court is from a formal point of view 
bound by the codes and decrees but within these 
limits it can, so to speak, pour whatever judicial 
content in the case that it wishes. This is under- 
standable when one considers that in addition to 
there being no binding precedents, there are prac- 
tically no rules of evidence, relatively few rules of 
procedure, most of the provisions in the codes are 
very general and class interest and the concept of Revo- 
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a nary Just ire paramount. Incidentally, it is 
procedural law—and then super- 
yviet law follows the old Russian 
ti to Soviet judges 
sibly wide but the result attained 
1 effective instrument of the 


tude allowed 


( t ar 


the striving after certainty in 

s that characterizes almost all 

in the Soviet system but it must 

ppreciat it neither is it possible or desir- 
point of view. In at- 
judgment on Soviet Courts it 
be borne in mind that they are an adaptation 
eet unus needs and conditions in an experi- 
One must appreciate the reasoning 
Communist They contend that if one accepts 
inisn the goal of a society, then all instru- 
lesigi assist in the achievement of this 
eneficial and within limits quite 
ugh they conflict with our ac- 
and ideas. For it cannot be 
bted that Soviet Courts both in theory and in 
; tice tend t pproximate arms of the executive 
| ranch of tl ernment rather than our ideas of 
! solutely « sionate tribunals, which are in 
; ry al n practice independent. That is not to 
the executive may 
unal—at least in many 


munist 


I vevel f t an arm oft 


urts are quite informal. The 
at the head of a 
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the room 
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re pel and very informal. 
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dicial powers are indivisibly vested in this body 
Again this organization is natural in the case of a 
complete dictatorship. 

The procedure in criminal cases is very differ- 
ent from ours. In the case of political crimes the 
OGPU or State Political Department (who are 
successors to the Cheka and constitute the intelli- 
gence service of the government and its protector 
against all counter-revolutionary activities and 
criminal political actions) may arrest a person, try 
him secretly in its own courts without the benefit 
of counsel or even witnesses. It can sentence peo 
ple to death, exile or imprisonment. Ordinary 
criminals arrested by the OGPU are usually sent 
to the regular courts for trial. Political criminals 
are usually dealt with by them secretly though they 
may be turned over to the Supreme Court for trial, 
as was the case with the Britons recently arrested. 
The OGPU is, of course, an institution greatly 
feared (it is certainly efficient) but staunchly sup- 
ported by strict Communists who see in it a power- 
ful weapon for securing the state against all coun- 
ter-interference. 

In the ordinary criminal case an individual can 
be held in custody for sixty days after arrest for 
examination. During this period he has no right to 
have counsel and is questioned by the Procurator 
or Public Prosecutor. If this official or one of his 
staff decides that the prisoner is not guilty then he 
is discharged. If the decision is the other way 
then the prisoner is committed for trial in the ordi- 
aary courts. At the trial the prisoner has the 
right to be defended by counsel, if the Prosecution 
are legally represented. The Prosecution supply 
the accused with a copy of the charge and in gen- 
eral a copy of the file containing the-names of wit- 
nesses, reports of the police, and the examination of 
witnesses, after the formal charge is made. This 
procedure is an inheritance from the tradition of the 
absolutism of Czarism. It is not unlike the French 
criminal Procedure, except that today (it was not 
always so) an accused can be represented by coun- 
sel before the “juge d’instruction.” 

A definite attempt has been made to socialize 
lawyers, i. e., take them out of private practice and 
place them in professional associations or unions. 
Accordingly, almost all of the lawyers in any given 
city belong to the lawyers’ co-operative of that city. 
The co-operative then divides its members into 
what is called “Kollegiums,” which are groups of 
lawyers numbering usually from eighteen to forty 
members. The Kollegiums are housed in special 
bureaux usually attached to the courts, consisting 
of a number of small and in the main dilapidated 
rooms with four or five desks in each room. These 
are known as Konsultaryie. The client comes to 
these bureaux and may if he wishes, consult a par- 
ticular member. The Kollegium pays a certain 
minimum salary to each member and if the total 
earnings exceed the total minimum paid to all the 
members, the excess goes to the lawyers’ co-opera- 
tive of the city. Collective lawyers earn on an 
average about five hundred rubles monthly—an 
ordinary wage indeed. 

The members specialize since the unending 
stream of executive decrees constantly change the 
law in all branches. Lawyers may be judges but 
this is not often the case in practice. They earn 
more than judges which is only one reason for not 
changing. One meets many lawyers who were in 
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practice under the old Russian regime and these 
are invariably gentlemen of culture. The position 
of the lawyer in Soviet Russia today is essentially 
that of an expert clerk rather than that of a mem- 
ber of a liberal profession. In fact, some years ago 
it was practically decided to do away with lawyers 
and have in their place members of a Government 
Department to advise the public on questions of 
law. This plan was rejected only out of deference 
to foreign opinion. Needless to say, few men take 
up a legal career since there is very little incentive 
to achieve the position and f lawyer 


salary of a 
To qualify as a lawyer one must either attend lec 


tures at a university or complete some 
lectures arranged by the local Bar. 

In conclusion it may perhaps be 
it is not fair to judge the Russian Leg: 
by our standards. It must be underst 
light of revolutionary conditions prevailing in 
is probably the greatest social and economic exper 
iment in history. It must be seen within the frame 
work of the Marxian plan. Law, courts, an 
yers are in Soviet political theory preparing the 
way for their own ultimate disappearance. Such a 
legal system cannot be judged by the principle 
jurisprudence of any other country 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


HE RestATEMENT OF THE LAW oF CONTRACTS 

By Charles E. Clark. Reprinted from the Yale 

Law Journal, March, 1933.—Some ten or twelve 
years ago, the members of the Association of American 
Law Schools, troubled by increasing evidence of a 
growing public dissatisfaction with the law and its 
administration, brought about the appointment of a 
Committee of representative teachers and students of 
law to study and report their opinion concerning the 
reasons for this discontent. Financed by the Carnegie 
Corporation, that Committee, in the latter part of 1922, 
made a report, in which the condition of American law 
and its administration were reviewed, and the opinion 
expressed that the two chief defects in the law were 
its uncertainty and The Committee 
recommended the formation by the legal profession of 
an institute which should promote the formulation of a 
restatement of the common law of the United States 
which might be accepted by lawyers and judges as 
prima facie an accurate statement of the existing law, 
thus relieving them from the task of searching through 
innumerable digests and indices and countless cases, 
out of which to extract a rule which lawyers might 
safely advise would govern courts in deciding any par- 
ticular case. 

The extent, perplexity and uncertainty of our law 
are such that no large business transaction is under- 
taken without advice of counsel, and the most important 
services which lawyers are called on to render to their 
clients, consist in guessing, as nearly as may be, what a 
court will decide, in a given case. Generally, the best 
a lawyer ever can do is to express an opinion. Seldom 
dare he say, unqualifiedly, thts is the law. Professors 
and teachers of law may amuse themselves with specu- 
lations and discussions as to what the law ought to be, 
but the business of the practicing lawyer requires him 


its complexity 


1 


to determine what he is safe in te 
law 1s. 

The meeting held in Washington in February, 
1923 to consider this report, which was attended by 
nearly four hundred representative lawyers and judges 
from all parts of the country, had no doubt as to the 
importance of making an effort to secure accurate 
statements, or restatements, of the existing common 
law. Those present united in the organization of “The 
American Law Institute,” primarily to accomplish that 
purpose. The Carnegie Corporation was so well satis- 
fied with the importance of the project, that it appro 
priated upwards of one million dollars to secure its 
performance. 

After ten years’ intensive labor, under the 
of Samuel Williston, the foremost law 
scholar in the subject dealt with, and with the assistance 
of a selected group of competent aides, and after por 
tions of it had been subjected to the widest possible 
criticism by Bench and Bar and Law School 
the Restatement of the Law of Contracts 
umes, was published by the Institute in Decem 

Some idea of the general professional 
the value of this work may be formed from the fact 
that upwards of 5,000 sets at $12 each already have 
been sold, which is said to be a record for the sale of 
any law book. In general, the criticisms of the work 
have been friendly, helpful and appreciative. Practic- 
ing lawyers welcome anything which promises to help 
them to speak with assurance of what the law actually 
is, rather than to confuse the minds of clients by telling 
of their doubts and fears. 

A conspicuous exception to the general character 
of criticism, however, appears in an article by the Dean 
of the Yale Law School, published in the Yale Law 
Journal for March, 1933. Mr. Clark was one of the 
foundation members of the American Law In 
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tit s membership in it. He has been 
rk, particularly as one of the ad- 
Reporter on Property. Several of his as- 
ty of the Yale Law School also have 

vith the undertaking of the Institute, 


\. L. Corbin, a co-Reporter with 

e preparation of this particular Re- 

w of Contracts. Yet the learned 

tle to praise in the work, and much to find 
s the labors of the Institute largely 

t the thought of reducing the law 


what he calls “the now law.” 


of an authoritative statement of 


plify our legal problems.” True, 


he says: “No one need quarrel with 
king such a clear statement of exist- 
s possible.” Yet the gravamen of 


the accomplishment of such pur- 
nor even desirable. While, in one 
it this is “a worth while and help- 
ther, he asserts, “the present in- 
ls in a ‘realistic jurisprudence’ — 
e—** * * Jot alone the smooth 
nomic order, might perhaps sug- 
ther worthy objectives of legal 
utter an open one.” 
be admitted that there are many 
ts of legal research The under- 
to make an accurate statement 
ts of the common law, stands by 


Lid the beginning of the Insti- 
Elihu Root and Mr. James Byrne, 

ind rapidly growing volume of 
1s one reason for making an effort 
of practitioners and courts, and to 





law extracting something like order out 


nd chaos of decision, does not appeal 
he very welter of decisions,” he de- 
purpose in making us continuously 
nging organism with which we 
naiveté, he adds: “If there are 
nted than we need, the answer would 
read the excess! * * * Sim- 
end in itself, is false.” 
wal of his point of view, it is not 
Clark objects to what he calls the 
ht jacket,” that is, the formulation 
law 
opinion, it would seem enough to 
ent of the eminent Reporter on Con- 
Williston, which Mr. Clark quotes 


it the Restatement would be more 

1 authority of its own that would, to 

least, free courts from part of the 

ighing of cases and arguments, if exact 
stated without argument.” 

ls, Mr. Clark differs radically with 

the desirability of attempting to 

i1law. But the Institute was organ- 

of accomplishing this undertaking, 

with the aid of the legal scholarship 
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statements. The Institute regards the ultimate opin- 
ions arrived at as of greater value. 

Limitations of space prevent a more detailed an- 
alysis of Mr. Clark’s criticism. It represents a school 
of thought which, to the writer, seems one of the un- 
fortunate developments of the time. The academic 
mind delights in uncertainties. The practical work of 
the everyday lawyer calls for definite standards by 
which the activities of business, commerce and industry 
are to be conducted. 

The best legal scholarship of America has been 
enlisted in this work. Differences of opinion there have 
been, as to many of the principles stated. No one 
familiar with the legal mind can wonder at that. The 
marvel is that such a work should have commanded 
the assent of so many and such varied scholars in juris 
prudence. 

The force of one basis of criticism, namely the ab- 
sence of commentaries or notes explaining the reasons 
for adopting one rule rather than another in cases 
where there is conflict, is recognized. The State an- 
notations in large measure will supply this want. In 
later Restatements there may be fuller notes. 

In his famous work on the “Common Law,” 
Justice Holmes, half a century ago, wrote: 

“However much we may codify the law into a 
series of seemingly self-sufficient propositions, those 
propositions will be but a phase in a continuous 
growth.” 

No one will for a moment imagine that the growth 
of the law will be checked or prevented by the Restate- 
ments. But the aim of the Institute is, as described by 
Chief Justice Hughes, in his address at the last annual 
meeting, not only to lead “to a better understanding 
and mastery of the principles of law,” and thus “aim 
at diminishing confusion and uncertainty in their ap- 
plication,” but also to point “the way to success in deal- 
ing with a great variety of problems affecting the ad- 
ministration of justice.” 

Geo. W. WICKERSHAM. 


Administrative Tribunals and the Rules of Evi- 
dence. By Harold M. Stephens. 1933. Cambridge: 
Harvard University Press. Pp. X, 128. (Harvard 
Studies in Administrative Law). 

This excellent monograph, with the sub-title “A 
Study in Jurisprudence and Administrative Law,” is 
most timely. All law, administrative as well as judicial, 
can only be applied on facts first found, and somehow 
those facts have to be evidenced, no matter who the 
finders are. We are lately awakening to realize that 
administrative boards and officers engross a large share 
of the process of using evidence. Must they and do 
they use the jury-trial rules of exclusion? This mono- 
graph answers that question, in most of its aspects 
The contents divide the chapters as follows: I, Intro- 
duction; II, Legislation (and herein of the Interstate 
Commerce Commission, the Federal Trade Commis- 
sion, the Immigration Bureau, and the State Public 
Service Commissions); III, Rules of the foregoing 
bodies; IV, Judicial Decisions interpreting the duties 
of such bodies in their use of evidence-rules; V, Prac- 
tice of the above commissions; VI, Summaries and 
Comparisons betwen the above three sources of law; 
and finally, VII, some judicious comments on the data 
already set forth. All of the chapters have useful in- 
formation, some of it new; but Chap. V, practice of 
the several commissions, is based on answers by the 
officials to a questionnaire, and will therefore supply 
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the practitioner with information not obtainable any- 
where else. We commend this book as a useful one 
to the profession. 

Joun H. WicMoreE. 


Northwestern University School of Law. 


Lord Askwith, in his biography of Lord James 
of Hereford (Ernest Benn Ltd., London) cites Birken- 
head as his authority for a statement that law cases 
are poor material for biographies. James was a dis- 
tinguished barrister and judge, but, evidently agreeing 
with Birkenhead, Lord Askwith has compressed these 
phases of his career and enlarged upon his political 
activities. It is doubtful whether Birkenhead and Lord 
Askwith are right in their view. To the general reader, 
nothing is quite so dry as the dust of dead political 
controversies. The hatreds and enthusiasms that 
motivated their participants are difficult if not impossi 
ble for another generation thoroughly to understand. 
On the other hand, the passions that underlie terrible 
crimes are universal and the drama of sensational trials 
is without limitation of times 


- 


Perhaps the best refutation of Birkenhead’s opin- 
ion is the latest biography of himself, written by his 
son and just published in England. (Frederick Edwin 
Earl of Birkenhead, The First Phase. Thornton But- 
terworth, Ltd., London). Ending as it does with the 
beginning of the World War chief material for 
this volume (doubtless to be followed by another deal- 
ing with his later life) was Birkenhead’s career at 
Oxford and his rise at the Bar. Most of his con 
temporaries thought Birkenhead more brilliant as an 
advocate than sound as He was a self 
made man to such an extent that upon being elevated to 
an earldom he felt justified in choosing as his motto, 
Faber Meae Fortunae (The Smith of My Own For- 
tune). This was neat, for a man born Smith. Mr. 
Winston Churchill (himself the author of a notable 
biography of his father) says in a foreword: “The 
biography of a father by his son is an undertaking 
fraught with some peculiar difficulties, but also aided 
by important advantages.” In a book such as this, it 1s 
the advantages that are apparent. Detachment, which 
we have a right to expect in a political biography, is 
unnecessary. The best story of the rise of an unknown 
barrister to the leadership of the English bar would 
be an intimate autobiography. The next best is an ade 
quate biography by a devoted son. This the present 
Earl of Birkenhead has given us. It is to be hoped that 
this volume at least will have an American edition. For 
many members of the American Bar Association it will 
have a personal as well as an intrinsic interest. Birken- 
head had not only been the guest of the Association, 
but was largely responsible for the invitation to make 
the hegira to London. He was conspicuous at two 
notable events at this meeting: the dinner at Gray’s Inn, 
over which he presided, and the garden party given by 
him and Sir John Simon at their Oxford College, 


Wadham. 


a states! 
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Biographies and other books dealing with English 
gral 5 


courts have for an American lawyer one of the charms 
of romance; they are set against the background of an 
other world, though it is a world that is real and enough 
like his to be quite understandable. Perhaps this charm 
is one of the reasons why accounts of English criminal 
trials are often more interesting than those of America 





In any event that is the impression left by Echoes 
Causes Célébres, by Arthur Lambton (Hunt Blachett 
I_td., London). This book is also typically English 
dealing more intelligently with questions of law and 
devoting more space to barristers and judges than 
usual with us. Rarely do English books of this ty 
fail to include some cases previously dealt with by oth 
authors. To illustrate at random: Mr. Lambton h 
included three cases (The Marquise of Brinvilliers, 7 
Duchess of Kingston, and Madeline Smit! 
already been dealt with by Birkenhead in his Mor 
Famous Trials (Hutchinson Co., Ltd. London 
day Doran & Co., New York). This may detract f1 
the interest of lay readers, but it enhances that 
lawyers because it provides different viewpoints of th 
same case. Despite its inartificial style this book is 
recommended to those who have a taste for cri 
stories and an interest in English courts 
and judges. 





barriste1 


WALTER P. ARMSTRONG 
Memphis, Tenn 
The Professions, by A. M. Carr-Saunders ar 
P. A. Wilson. 1933. Oxford: The Clarendon Press 
536 pages. $6.75 


The Encyclopaedia of the Social Sciences 


IX (“Laboulaye” to “Machine, Political.” 1933 
New York: The Macmillan Co. 661 pages (“Law,” 7 
“Legal Aid” to “Legislative Assemblies,” 7 


ges. ) 


pages ; 
ps . . . . 

rhe usual criticisms directed against the legal pri 
fession will be found repeated in the case of the othe 


professions In England, for example, the Britis 
Medical Association is said by some to b erned 
self-regarding motives 

“There is and has long been an undercurrent 


opinion that its forceful, unsleeping, and 
activities are undignified, if indeed they are not 
serving of more definite censure It tends 
overstep the bounds of what is legitimate for a pro 
fessional and to 
clusively upon the material rewards of its members 

Criticism of the profession has long been wide 
spread. hat medical eti 


association concentrate too ex 


The public complains tha 
quette, at all times irritating and unnecessary, 


often positively disadvantageous to the client. It 
said that the profession is conservative ts methods 
and delays the adoption of new techniques 


universa 


Suspicion and even hostility are almost 
among laymen, who think that a 


sheltered profession abuses its position Che 
doctor losphere 


vileged and 


surrounds himself with an atn 
of mystery and miracle. 
quack to imitate the doctor in these 
the result that the public sees no difference between 
the qualified and the unqualified practitioner 
Mr. Bernard Shaw writes to the papers to tell us 
that ‘unregistered practitioners are at a 
ium because they have mastered the modern tech 
nique of which registration guarantees ignorance 
The public applauds; and the doctors, puzzled and 
offended, retire behind their barricades 
I have been quoting from The Professions, The 
authors point out that “it is asking much of a profes 
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It is only too easy for 1¢ 
with 


respects, 


iecavy prem 


sion to live up to the highest ideals in the midst of mis 
understanding and even of calumny.” 
Let us turn to the lawyers. The quality of service 


rendered to the community has improved in the last 
hundred years. Lawyers’ fees are reasonable (we are 
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leased, if not surprised, to learn.) But there is a 
general dissatisfaction with the complexity of the law, 
nd with the uncertainty, delay, and above all excessive 
ost, of litigation; and there unquestionably exists a 
1 belief that all attempts at reform are ob- 
the legal profession.” 

“It would hardly be an exaggeration to say that 
English procedure is based on an as- 
n W completely out of date. Existing 
lure assumes a fundamental mala fides in the 
ies to private disputes. The assumption is 
the elaborate and costly methods of 
ich are characteristic otf English jus- 
* demands simplicity and intelli- 

sacrifice of ‘excellence,’ while 
he profession adopts the role of defender of a sys- 


m whose long development is evidence of its perfec- 
The Prof ns is the first book to deal with all 
rofessions, their rise, development, and present status, 
| their future in its relation to society. The lawyer 
o is concerned with what his profession will be 
venty years hence, and the more practical lawyer 
» wishes could clear up his ideas on the inter- 
on of the practice of law with the work of trust 
panies, tit ympanies, motor clubs, and so forth, 
will be interested in every page. 


| to define a profession. The authors of 
s book say that income and status, while important, 
ling considerations; “the distinguishing 
| overruling characteristic” is “the existence and pos- 
ulized intellectual technique.” The 
ce of this technique tends to arouse a 
isibility, the more the outlying callings 
proach the “acknowledged professions” at the 


sion Of a pec 


ter Pr which involves direct and personal 
tion to « evokes a special feeling of responsi- 
lity.” When the practice calls habitually for personal 
judgment instead of routine, another important element 
f a profess is discerned. Still another is the form- 
ng of protessi ynal associations 
We may rly inquire of the accountant “if his 
rofessional cs are adequate to his responsibilities, 


tion is such as to fit him for the varied 
d duties which he is called upon to per- 
ussing the civil service, we must keep 
“refined ethical code” is one of the ele- 
e up a profession, along with compe- 
cases the public itself can distinguish 
mm the unqualified; “the State is only 
suming the responsibility in those cases 
lic are unable, or have not the oppor- 


id if his edu 


rm In dis 
I n 


1 mind that 


1 weg 
ne qualined 


listinguish for themselves, or where the con- 
equence consulting an unqualified man are very 
rious; that is to say, in those professions where the 
ervice is vital [e.g., doctors] or fiduciary [eg., 


1wyers ] rked degree, and demands a prolonged 
ntellectual training of a specialized kind.” 

On the side of honesty there is, of course, no half- 

The “estate agent” (i.e., the manager 

must not himself deal in articles which 

s professional duty to advise his clients 


Vay positior 
properties 
may be | 
purchase 
‘he abuse it is sought to guard against is 
that of an employee in the house-agency depart- 
ment of ultiple shop [I suppose what we call a 
‘department store,’ but the English seem to have 
better] advising a client to have, say, 
central heating installed in his house, and adding 
th he will be shown a 


Fone us 


hat if he will step this way 


system that can be thoroughly recommended. . . 
It is not desirable that professional men should be 
financially interested in the advice they give to their 
clients.” 

The rule goes farther. Accountants should not 
speculate in stocks, though some do. The best archi- 
tects disapprove of speculation in land values, or be- 
coming profit-sharing members of a commercial firm. 
A member of the English civil service speculated 
extensively in francs; a board of inquiry appointed by 
the prime minister announced this conclusion: 

“It might well be desirable for a Civil Servant 
in all circumstances to avoid transactions wholly 
speculative in character ; but where he is employed in 
any Department to which, whether rightly or wrongly, 
the public attribute the power of obtaining special 
information, such as the future course of political 
or financial events likely to affect the rise and fall of 
markets, then we assert unhesitatingly that participa- 
tion in such transactions is not only undesirable or 
inexpedient, but wrong.” 

Advertising and the solicitation of business are 
demoralizing to every profession. Covering—that is, 
practice by an unqualified man under cover of a quali- 
fied man—perhaps belongs here, as a mixed economic 
and ethical question. 

A study interest is one of the essentials of a pro- 
fession: that is, a profession really requires to be 
learnéd. Going back to the doctors, we find that over 
four hundred years ago, in 1522, an act of parliament 
laid down that “it was expedient and necessary to pro- 
vide that no person . be suffered to exercise and 
practice physic but only those persons that be pro- 
found, sad and discreet, groundedly learned, and deeply 
studied in physic.” The surgeon was inferior to the 
physician, for centuries, on this ground. Surgeons, as 
men who shed blood, were not looked on with favor 
(it is said) by the church, and they could not get into 
the universities, and so were untouched by the New 
Learning which revolutionized medieval thought. Thus 
they sank into a union with the barbers (the barber’s 
pole still stands as a reminder of this), and it took three 
or four hundred years to break the connection and put 
the surgeon on an equality with the physician. It is 
when education is neglected that there begins to be talk 
about the overcrowding of the professions. If the 
number of qualified practitioners is kept too low, an 
inferior body of practitioners is sure to force its way 
to recognition—Should there be two grades of practi- 
tioners, one with a higher and one with a lower qualifi- 
cation ?—Accountants began as a sort of branch of the 
legal profession. The increase in new associations of 
accountants, with the usual professional privileges, is 
due to the new necessity of small businesses employ- 
ing accountants, and the fear of the high scale of fees 
of the regular Chartered Accountants.—The distinc- 
tive feature of the true professions is not the possession 
of disciplinary powers, but the use to which they are 
put.—Professional ideals precede and are independent 
of the sanctions for their enforcement, as the church- 
man (the original professional man) was governed by 
the ideal of devotion to a calling, and later the observ- 
ance of standards of conduct by the gentleman (in the 
old and true sense of the word) “was largely secured 
by the mere pressure of opinion and tradition.”—Early 
specialization in study should not be encouraged, in the 
interest of general education.—Super-qualifications” 
for the professions are not desirable; it is enough to 
keep out the unfit.—In professional associations 
students are often admitted to a special grade of mem- 













































































































664 











bership below the junior grade of practitioners, but 
without corporate right. 

Perhaps the real exemplar and representative of 
a profession is the independent practitioner, who deals 
directly with the client. This doctrine, which is sug- 
gested but not fully accepted :y the authors, would 
require consideration of the place in the professions of 
the large offices of engineers, architects, accountants, 
and lawyers, as well as the “health institutes” conducted 
by doctors, in which most of the practitioners are on 
salary. The authors do not take an extreme view about 
this; for the dynamite of the subject you must go 
to the concluding section of the article on the Legal 
Profession in the ninth volume (the last published) 
of the Encyclopedia of the Social Sciences, which 
has now reached the letter M. This must be read 
with caution. 

There is, say the authors of The Professions, 
a “widespread conviction that the professions are 
unprogressive.” In the narrower sense of this word, 
looking to professional technique, people still have 
in mind the novels of Dickens; “It is of the picture 
that he draws of his day, and not of the world 
around them, that many still think when they hear 
of lawyers.” Before proceeding to the wider sense, 
let us consider what has been the chief force bring- 
ing the practitioners of any calling up to the level 
of what we call a “profession.” The universities 
have done much; when Oxford and Cambridge in 
cluded medicine, accountancy, engineering, architec- 
ture, or estate management in their curriculum, a 
profession was a thing nearer achievement. The 
State has done much, by establishing registers of 
qualified persons, and often (not always) forbid- 
ding unqualified persons to practice. But it is with 
deep satisfaction that we learn that practitioners 
themselves have done most of all. It was the Com- 
pany of Surgeons that brought about the break- 
away from the barbers. It was the Law Society 
that brought to their present high position the edu 
cation, the sense of professional responsibility, and 
the ethical standards of the present-day English 
solicitor, This, it will be noticed, has not been an 
achievement of individual practitioners. “A pro- 
fession can only be said to exist when there are 
bonds between the practitioners, and these bonds 
can take but one shape—that of formal associa 
tion.” The authors take this as their starting-point: 
no profession can exist unless the practitioners 
come together in free association. It is of the 
greatest interest that these authors, surveying more 
than a dozen professions, thus place their final hope 
in voluntary professional associations. 

Many of our problems have light thrown on 
them in this book, now from one side, now from 
another. The “most active and powerful” associa- 
tions (leaving the bar out of account for the mo- 
ment) are the British Medical Association and the 
National Union of Teachers; both are of what we 
call the “federal” type, like the American Medical 
Society and the National Education Association 
This does not prove, of course, that the “federal” 
type is best for bar associations—The Institute of 
Journalists lost its younger men because they 
thought it did not sufficiently protect the profes- 
sion: that is, its material interests. This is a doubt- 
ful point, and I shall pass to a clearer one: an 
organized profession which cannot protect itself 
from the competition of the unfit, especially of lay 
organizations which are not subject to the same 





AMERICAN BaR ASSOCIATION JOURNAL 








standards of conduct as are binding upon us, cann 
expect to retain the respect of its own members or 
of the public—If the organization comes from 
above (from those who desire that their employees 
shall be efficient, and not from any sense of cor- 
porate responsibility among the members of the 
vocation as a whole,) we have, not a professional 
association, but an industrial institute—The earlier 
professional associations (18th and early 19th cen- 
turies) aimed at five things, usually in this order 
the competence and honor of their members, a bet 
ter social position, protection of material interests 
participation in public activities, and study func 
tions.—‘‘No professional association can operate 
efficiently without some form of provincial organi- 
zation enabling country practitioners to make their 
influence felt.”—It will surprise American lawyers 
I believe, to learn that for the “accredited repre- 
sentative” of the legal profession in England one 
must look not to the Inns of Court, but to the com 
paratively recent General Council of the Bar, 
voluntary organization in which every barrister has 
a vote.—Statutory privileges should not be con 
ferred on voluntary organizations.—There is 
always room for a voluntary organization, in addi- 
tion to any official organization. 

A State judicial council is an official body: that 
is, it is created by law for public purposes. Its 
work is important and useful. It would be unfor 
tunate, however, if it occupied the wl iel 
law reform; there should always be a place for pri 


ole field of 


vate (that is, non-official) initiative; just as we 
should not like to see any State administration 
given the sole power of introducing bills in the 
legislature. 

As for the attitude of the professions towards 
social and economic problems, let me give a few 
sentences from the book itself, not as a summary 


but as a taste of its last dozen pages 

“Professional associations are stabilizing ele 
ments in society. They engender modes of life 
habits of thought, and standards of judgment 
which render them centers of resistance to crude 
forces which threaten steady and peaceful evolu 
tion. But the service which they render in so 
doing is not sufficiently appreciated. It is | 
due to them and to other similar centers of re 
sistance that the older civilizations stand firm 
The newer civilization of America is threatened 
by forces which bend the social structure this 
way and that; they may put its delicate mech 
anism out of gear or even shake it the ground 
In no other country can public opinion be so 
easily exploited by experts in that art; 
ments are set on foot, demanding s1 
cause of uplift, whose ambitions know no bounds 
and whose successes bewilder Americans and 
astonish the rest of the world. ‘In the older 
nations, where the civilization is more subtle, the 
currents of public opinion break down wear 
themselves out against established institutions 
that have grown up like fortifications throughout 
the centuries.’ The family, the cht uni- 


move 


ipport in the 


irch, the 
versities, certain associations of intellectuals, and 


above all the great professions, stand like rocks 
against which the waves raised by these forces 
beat in vain. In America the community re 
quires protection not against the State but 


against itself. In Russia a small minority, armed 
with all the powers of the State, having first 
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destroyed are attempting to rebuild, guided by a 
crude dogmatic formula. Their success in de- 
struction was made possible by the absence of 
those stable elements to which free association 
has given rise in the countries of the West.” 


~ 


The Professions is a book which lawyers will read 
for its practical value. It is a handbook of our most 
pressing problems. We may get help from it in chart- 
ing our way. 

Cuarces P. MEGAN. 


RAILROAD REORGANIZATION UNDER SECTION 
77 OF THE BANKRUPTCY ACT 





Comparative 


Analysis of Its Provisions—Legislation Broadens the Legal Concept of 


Bankruptcy—Its Main Objective Is Not Liquidation and Ratable Distribution of 
Debtor's Property but Revision of Financial Structure of Corporation Accom- 


panied by Discharge 


of Outside Debts—Acts Which Are Authorized by the 


Amendment—Procedure, etc. 





By H. B. WILson 


Commerce Counsel, 


the bankruptcy amendment concern- 
id corporations has been enacted by 


OW that 
ing railr 


Congress, it is interesting not only to note its 
visions but also to make a comparative analysis 
such provisions with those relating to other 

nkruptcy proceedings, to compositions in bank- 
ruptcy, and t Englis h and Canadian provisions 
lealing with railway reorganizations. Such com- 
son may be useful for the purpose of pointing 
certain vations made in our bankruptcy law 


the amendment recently enacted and indicating 
ital differences between the purposes 
respecting railroad companies in the 


ceed 
nited States, as contrasted to proceedings con- 
cerning other classes of debtors. 
By the new amendment any railroad corpora- 
1 engaged in interstate commerce’ may file a 


inkruptcy petition in the United States District 

whose territorial jurisdiction the corpora- 
during the preceding six months, or greater 
has had its principal executive or 
A copy of the petition shall also 
be filed with the Interstate Commerce Commission. 
[he amendment does not specify the manner in 


hich a railroad corporation shall decide that it 
vishes to file such a petition.? 
The ne umendment also permits any corpo- 


ration, the majority of whose voting capital stock 
is owned by any railroad corporation filing a peti- 
m, to file bankruptcy petition in the Court in 


which the other railroad has filed its petition. A 
corporation, substantially all of whose properties 
ire operated under lease or operating agreement 
y ¢ which has filed a petition, may also 
The petition of such subsidiary or 


1 I i not ir lude a street, suburban, or interurban electric 
a reneral railroad system or which 
P ng revenues from transport- 
ad pment. 
r ‘ nglish Schemes of Arrangement Act of 
1867 and the adian Act of 1903 a ority of the directors of a 
railway company and its president are authorized to file in the Court of 
Chancery or the f Exchequer, as the case may be, a petition for 
reorganizatior 











Washington, D. C. 


associated corporation is to be taken as a part of 
the petition of the parent company and considered 
in connection therewith. 

Creditors of any railroad corporation having 
claims or interests aggregating not less than 5 per 
centum of all the indebtedness of the company, 
may, if the company has not filed a petition, file 
a petition upon first having obtained the approval 
of the Interstate Commerce Commission upon 
notice and hearing.’ 

The conditions precedent that must be alleged 
as a basis for filing a petition are considerably 
different from those required in ordinary bank- 
ruptcy. Instead of the debtor praying to be adjudged 
a bankrupt, the railroad must state that it is in- 
solvent or unable to meet its debts as they mature 
and that it desires to effect a plan of reorganization. 
With involuntary petitions, instead of the creditors 
alleging that the debtor has, within four months, 
committed an act of bankruptcy as specified by the 
statute, railroad creditors’ petitions must state that 
the corporation is insolvent or unable to meet its 
debts as they mature and that such creditors pro- 
pose that it shall effect a reorganization.‘ It will 
be noted that the conditions of filing under the new 
amendment differ from those required for offering 
a composition in bankruptcy. With the latter the 
bankrupt may offer terms of composition either 
before or after adjudication, but not before he has 
been examined in open Court or at a meeting of 
creditors and has filed a list of creditors and a 
schedule of his property. 

With respect to the staying of other proceed- 
ings when a bankruptcy petition has been filed, the 
amendment contains a supplementary provision 
concerning the enforcement of liens. The relevant 





3. It will be recalled that with an ordinary involuntary bankruptcy 
petition, three or more creditors holding aggregate claims of $500.00 or 
more may file, or where the creditors number less than twelve, one 
creditor may file a petition. . i 

4. The English and Canadian statutes require as a condition of 
filing an affidavit that the railway is unable to meet its engagements 
with its creditors and that it desires to effect a scheme of arrangement. 
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provisions of the Bankruptcy 
made applicable in proceedings involving railroads, 
and in addition the amendment provides that the 
Judge may on notice and for cause shown enjoin 
or stay the commencement or continuance of any 
proceeding to enforce any lien upon the railroad’s 
property until after final decree. The latter pro 
vision is similar to that found in the English and 
Canadian Acts.® Hence, in railroad proceedings 
the Judge will have authority and discretion to pre 
vent mortgage foreclosures or other enforcement of 
liens by extraneous proceedings. If, in any par 
ticular case, the Judge should deem it proper to 
prevent corporate trustees of railroad mortgages 
from foreclosing during the pendency of the bank- 
ruptcy proceeding, and as the amendment does not 
impose any time limit upon the duration of that 
proceeding, the mortgage bondholders may become 
more inclined to accept a reorganization proposal 
than would otherwise be the case. This should be 
especially true in view of the fact that the amend- 
ment does not in all cases contemplate a realization 
upon the security of secured creditors as in another 
bankruptcy proceeding. 


Scope of Amendment 


The following enumeration of the purposes 
that may be accomplished by a proceeding under 
the amendment makes it clear that this legislation 
broadens the legal concept of bankruptcy. Thus 
it will be observed that the main objective is not the 
liquidation and ratable distribution of the debtor’s 
property, but is a revision of the financial structure 
of the corporation accompanied by a discharge of 
the company’s outside debts. Such objective may 
necessitate any one or more of the following acts 
which are authorized by the amendment: 

1. Modification of the rights of all creditors 
or any class of them.’ 

2. Modification of the rights of all stockhold- 
ers or any class of them.*® 

3. Dealing with all or any part of the property 
of the debtor railroad including its transfer or 
merger. 

4. Issuance of trustee’s 
sary.® 


certificates if neces 


5. Issuance of securities for appropriate pur- 
poses, so far as consistent with the Interstate Com 
merce Act. 


oad’s business by the 


6. Conduct of the rails y th 
trustee during the proceeding if the Court should 


deem it proper. 

5. The Act of 1898 provides that suits based on the claims that 
would be released by a discharge and w pending at the date 
of the filing of a petition for adjudicat » stayed until after ad 








judication or dismissal They may ’ stayed until twelve 
months after an adjudication decree The trustee may, upon approva 
of the Court, prosecute any suit comm enced by the bankrupt before the 
adjudication. Also the Court may order the trustee to defend any 


suit pending against the bankrupt 

. These statutes provide that 
railway restrain any action again 
filing of a proposed scheme of 
other process against the prop 
out leave of the Court 

7. Apparently this purpose is mandatory so far as the original re 
organization plan is concerned because the amendment prescribes that 
“a plan of reorganization shail include a proposal to modify or alter the 
rights of creditors * This may be mplished through the is 
suance of new securities or otherwise. The term ‘“‘creditors” shall include 


the Court may on application of the 
t the mmpany; also that after th 
t no execution, attachment, or 
the < any may be taken with 










all holders of claims or interests of whatever character against the 
debtor or its property, including claims f future rent whether or not 
such claims would otherwise be provable under the Act 

This purpose is permissive in that the amendment states that 
“reorganization . . . may in lude pr sions wodifying . . . the 


rights of stockholders 

Such certificates may be authorized by the Judge with the 
approval of the Interstate Commerce Commission for such purposes and 
with such terms of priority as might be lawful in any equity receivershiy 





Act upon stays® are 





7. Displacement of any receiver previously 
pointed by a Federal or State Court. 

Authorization of some of the foregoing act 
introduces innovations into our theory of bank 
ruptcy. These comprise alteration of the rights 
stockholders of the debtor corporation 
reorganization; merger or consolidation of tl 
debtor’s property ; and the issuance of securities { 
the purpose of continuing the business with n 
necessary obligation in all cases to liquidate tl 
property for the payment of creditors [t will 
remembered that in a composition under the Banl 
ruptcy Act the debtor may be released from 
debts through confirmation of the terms offere 
when accepted by a majority of the creditors wit] 
out necessarily liquidating his business; 
in such case, he is required to pay in h the debt 
having priority and to the full amount. On tl 
other hand, the amendment conditionally authorize 
alteration of the rights of creditors, secured or un 
secured, without any cash payment or any depos 
sufficient to pay prior claims in full. It permit 
creditors’ rights to be modified through the issuan 
of new securities or otherwise.” 





1 


1 
noweve! 


Procedure 
The procedure for achieving tne lesired 
ective is prescribed in careful det [ the amen 
ment. Here, again, a new feature in bankruptcy 
procedure appears in the conferring of extensive 
functions and powers upon an administrative body 
namely, the Interstate Commerce Commission. Thi 
body is to function in addition to such officers a 
trustees and special masters. A standing panel of 


trustees is to be designated in advance 
state Commerce Commission, so that in the event 
of appointment of a trustee the Judge shall make 
his selection from such panel. Three or 
special masters are to be named by each of the 
Circuit Courts of Appeals for servi 


spective circuits. This contrasts with the practic¢ 
in ordinary bankruptcy where the creditors nam« 
one or three trustees, while the bank iptcy court 
appoints the referee if it deems one necessary. 
Although it is not mandatory under the amend 
ment that the Court appoint a trustee to conduct 
the business, the Judge is authorized to appoint a 
trustee or trustees who shall have power to operate 
the business of the railroad during the proceeding 





This conforms to the usual practice 


or composition if necessary for the 
the estate, but is distinguished from the English 


1 


g 
or Canadian practice under which the conduct of 
business continues under the officers 1 directors 
of the railway. 

Upon the filing of a petition the Court shall 


either approve it as properly filed or else dismiss it 
If, upon a creditors’ petition, issues of fact are 
joined concerning the requisite amount of claims 
insolvency, or inability to meet debts, the Court 
shall summarily try those issues. Apparently the 
amendment does not contemplate a right of trial 








10. The amendment also makes claims for person ries to ra d 
employes xyes’ death claims arising 1 r Federal 
laws preferred s against the assets of ra pora im re 
organization under the amendment subordinate the costs f 
i inistration 

ll. It is interesting to note that for over ry the Englist 
Act of 1867 has authorized revisions of the rights all classes of 


security holders in railway companies, including t linary $s 





Iders, and h i the raising of additional s ¢ or loan capital 
in the same pro wn as a scheme of arrangement This statute, 
however, is a sp me which is separate and dist fr the Eng 





la adopted the same sions in 190% 


lish Bankruptcy t 








Falah 


i 





n> ie, 


Bi 




















a { 
or 
t 
(i oo 
tl 
2 . 
& iw & 
e Ce 
; 


erest 
~ 
é 
Ic Cce 
nte 
eprer 
I 
1TTIi¢ 
, 
ad € 
l 
y 
- 2 
y i ‘ 
tection 
edit 
r s I 
i 
fl dash 
y m 
k 
H eire 
1 Ii 
+ £ 
t I 
Hy 1; 1 
: tte 
; litors 
nrote 
s : > 
. ic Tt 
S 
$ e vaiue 


e requirem 
mmissiot 


the Commis 


Court. 
Up 


editors in 


minary cofis 


property 
a proposed 
tion 


Nor is the 


The 


scher 


tC ave 


ring may be regarded 


RAILROAD REORGANIZATION 








Unpber BANKRUPTCY ACT 667 








which fact is in contrast to 
ptcy procedure 
the del yr the trustee if one has 
shall prepare a list of all creditors, 
| stockholders. The Judge shall de- 
ble time within which the claims 
be filed and the 
) allowed. It will be 
provision extends the discretionary 
Court as compared to the pro- 
bankruptcy where the Act limits 
within one year after adjudication 
e manner of proof as that of writ- 
nder oath of the creditor. 
to the important matter of dealing 


tor, 


stockholders 


they 


may 
may be 


rganization plan itself, the amendment 


e debtor shall present its plan at a 
, upon notice, to be held by the Inter- 
Commission."* The trustee or the 


also present a plan. Following 
the Commission shall render a 
ending a plan and stating the 
conclusions The plan recom- 

different from any proposed, 


1e Opinion of the Commission, be 
scriminatory as between claimants, 
ble, and compatible with public 


nmended plan shall then be sub- 
railroad’s creditors and stockholders 
rejection. Before final approval 

1e Commission, it must have been 
ing by creditors holding two-thirds 
he claims of each class whose claims 
ted by the plan and by stockholders 
ds of the stock of each class. How- 
irds acceptance shall not be neces- 

in makes adequate provision for the 
1ims, interests, and liens of any class 
tockholders. Where more than two- 
iss of stockholders, whose accept- 
have not accepted the plan, oppor- 

ed them for realizing the value 
y a sale of the property at not less 


tor 


| 
U 


et price or by appraisal and cash pay- 
lue of their stock or the securities 
The interest of any class of 


acceptance is requisite must also 
through opportunity to realize the 
ims or by appraisal and payment of 


such claims or of securities allotted by 
the time the Commission submits its 


plan to creditors and stockholders, it 
m an opportunity to accept or reject 
presented at the public hearing. If 

be accepted by the creditors and 
he Commission shall hold a hearing 


etermine whether the plan satisfies 


nts necessary for approval by the 
final approval of a plan by 
it shall certify that plan to the 


Upon 


point in the procedure it will be seen 


ssential difference from that in ordi- 
1 as analagous to the mecting of 
ry bankruptcy proceeding 
and Canadian procedure does not require any pre- 
r approval of a plan by any administrative body. 
it fil list of creditors or schedule of 
by publication of the filing of 
{ an application for confirma- 





arrangement and of 





nary bankruptcy is that in the latter the trustee 
collects the property and credits of the debtor, re- 
duces them to money, and distributes dividends de- 
clared by the referee, whereas in a railroad pro- 
ceeding the trustee, if appointed, performs func- 
tions similar to those of a receiver and manager. 
Another point of difference is that in ordinary bank- 
ruptcy no assent is required from creditors con- 
cerning adjustment of claims because all creditors 
whose claims are allowed will share ratably in the 
estate. A railroad proceeding bears greater similar- 
ity to a composition in that with the latter the 
majority creditors in number and amount are per 
mitted to accept or reject the terms offered by the 
debtor. 
Confirmation 


When a plan has been certified by the Inter- 
state Commerce Commission, the Court shall hear 
such objections as may be made to it. The amend- 
ment does not specify who may object in Court." 

But the prerequisites of confirmation are fully 
prescribed. Principal among these are: (1) that 
the plan is within the permissible scope of the 
amendment; (2) that it is equitable and does not 
discriminate untairly in favor of any class of credi- 
tors or stockholders; (3) that reorganization ex- 
penses and cost of financing are disclosed and rea- 
sonable; (4) that plan provides for payment of all 
costs of administration; (5) that plan adequately 
protects the claims of specified classes of non-as- 
senting creditors or stockholders either by sale of 
the property or by appraisal and payment of their 
claims or of securities allotted by the plan;** (6) 
that the debtor and every corporation issuing se- 
curities or acquiring property by the plan is author- 
ized by law or its charter to carry out the plan. Of 
course, before the Court will consider confirmation, 
the requisite assents of creditors and stockholders 
must have been given, except as otherwise provided. 
The Court may confirm, even without the accept- 
ance of stockholders, if it has determined that the 
corporation is insolvent or that the interests of 
stockholders will not be adversely affected by the 
plan or that the stockholders are bound by author- 
ized action of the corporation.** 

It will be seen that the amendment carefully 
protects the interests of the various classes of se- 
curity holders and creditors, first, by supervision by 
the Interstate Commerce Commission; secondly, 
by the voluntary decision of creditors themselves, 
and, thirdly, by the sound discretion of the Court. 
Dissenting claimants are to be given opportunity 
to realize upon their claims through sale or ap- 
praisal. In this respect the amendment affords 
greater safeguards to claimants than are accorded 
claimants in a composition proceeding. In the lat- 
ter a simple majority can bind the other creditors 
and the Court is authorized to confirm an agree- 
ment if convinced that it is for the best interest of 
creditors and that the debtor has not committed 

Ma. ; The Bankruptcy Act provides that at a hearing upon an appli 
cation for discharge opposition may be made by the trustee if authorized 
by creditors, or by parties in interest. The English and Canadian Acts 
provide that at a hearing for confirmation, the Court shall hear the rail 
way directors and any creditors, shareholders, or other persons the Court 
thinks entitled to be heard. ; By 

15. Appraisal of securities shall be in accordance with Section 57, 
Clause (h), of the Bankruptcy Act. If the Court orders a sale of 
the property, it shall refer to the Interstate Commerce Commission for 
its determination of a fair upset que . 
16. It is conceivable that under some corporation laws and by-laws 


the corporation could accept a plan without two-thirds assent of each 
class of voting stockholders. 
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any act that would bar a discharge in bankruptcy.*’ 
In ordinary bankruptcy the Court, in passing 
upon an application for discharge, does not exercise 
a large discretion, but will grant the discharge if 
none of the statutory bars is provided.** However, 
in granting a confirmation under the amendment 
the Court must be convinced that the plan is equit- 
able and non-discriminatory 

The amendment fixes no time limit within 
which an application for confirmation must be 
filed. An application for discharge in bankruptcy 
must be filed within the period of one month after 
adjudication to twelve months after adjudication, 
unless the Court should grant an additional six 
months because the bankrupt was unavoidably pre- 
vented from filing within the regular period. 


Effect of Confirmation 


Concerning the effect of confirmation the 
amendment provides that the Judge, the debtor, and 
other corporations affected shall have full power 


to carry out the plan, subject to the jurisdiction of 
the Interstate Commerce Commission. Thereupon 
the debtor becomes discharged from its debts ex- 
cept as provided by the plan. The railroad prop- 
erty is to be returned to the debtor or to such other 
corporation as the plan stipulates free and clear of 
all claims of the debtor, the stockholders and credi- 
tors except as to those claims or liens reserved by 
the plan. The provisions of the plan shall be bind 
ing upon the corporation; all stockholders if the 
Judge has determined the corporation to be in- 
solvent or that the interests of stockholders will not 
be adversely affected by the plan, or that the stock- 
holders are bound by authorized corporate accept- 
ance; the stockholders of each class of which two- 
thirds in amount have accepted the plan; all secured 
creditors of each class of which two-thirds in 
amount have accepted the plan; all creditors whose 
claims are payable in full in cash by the plan; all 
other unsecured creditors if two-thirds in amount 
of such creditors have accepted the plan.’ 

It will be gents that a two-thirds vote of any 
class of claims as binding upon all members of that 
class, with certain exceptions, is a pervasive prin- 
ciple of the amendment. With specified exceptions 
the non-assenting members of a class will be 
obliged to accept whatever plan is approved by two 
thirds of their class. 

It should be remarked that the 
makes a confirmation operate as 
debtor from its 
plan. 


amendment 
discharge of the 
as provided in the 
Bankruptcy Act excepts 


debts, except 


Recalling that the 


17. Confirmation may be granted by the Court under the English 
and Canadian statutes n the three-fourths assent of each class of 
security holders, except that a majority vote of the ordinary shareholders 
would constitute sufficient sufficient objection has 
been established. Further any class is not requisite 
if the scheme will not prej: ~ or interests of that 
class. The Court of Chancery Appeals held in Re Neath & Brecon Ry 
Co.,, L. R. 1, Ch. 349 (1892) that determination of the question of 
prejudicial effect is for the class involved and that the Court will not 
substitute its judgment upon that matter 

18. One of the bars to a discharge in a vol 
other discharge within the six years next 
has no express provision concerning whe 
organization within the preceding six years would bar a subsequent con- 
firmation. The question might ~ raised whether the six year bar of the 
Bankruptcy Act would be applicable to a rai lroad proceeding in which 
the corporation filed the petition It has been held that confirmation 
of a composition within six years ares sus does not bar a subsequent con 
firmation. In re La 43 F, (2d) 454 C.C.A. (6) (1981). 

19. The amendment differs ‘tom the English cal Canadian law 
regarding those creditors not within the financial structure of the cor 
“ey Such outside creditors in England and Canada are not bound 
y a scheme upon its cx nga m except as to tho se who have individ- 








untary petition is an- 
preceding. The amendment 
ther a confirm ation of a re- 






ually assented to the schen See In Re Bristol & Somerset Ry. Co., 
L.R. 6, Eq. 448, and In Re Baie des Chaleurs Ry Co., 9 Can. Exchq 
Rpts. $86." With this exception other classes of creditors are bound by 


a scheme when confirmed which has been assented to by creditors repre- 
senting three-fourths in value of the class involved. 


certain classes of debts from a : 
probable that at least some of these 
excepted from the operation of 
While a discharge and a confirmation are not 
identical, they may be regarded as similar for the 
purpose of being judicial approval of what is pr 
posed to be done by a debtor in meeting the claim 
of his creditors. Since a statute is to be 
as a whole and as both a railroad reorganizatior 
and an ordinary bankruptcy proceeding are under 
the Bankruptcy Act, it is conceivable that the sav 
ing clause of the discharge section is sopnene t 
subdivision (h) of the amendment with respect t 
what debts are discharged by a confirmation. Es 
pecially would this probably be so in regard to State 
taxes. However, it may be contended that under 
the rule of construction that the mention 
matter excludes other matters and since the 
ment states that confirmation shall | discharge the 
debts except as provided in the plan that the dis 
charge section of the general act would not app! 
to subdivision (h) of the amendment. The Act 
provides that a composition, when confirmed, does 
not release those debts that would not be barred 
by a discharge. A composition revests the title of 
his estate in the bankrupt and hence is similar to 
the effect of railroad confirmation decree where a 
trustee has been operating the railroad business 
The amendment contains no provision concern 
ing the setting aside of a confirmation. On the 
other hand, the Bankruptcy Act 


j haro 
ciscnarge 
lebts are als 
a connhrmation 


construe 


ort one 


amend 


authorizes the 
setting aside of a discharge within one year for 
fraud shown, while a composition may be set aside 
within six months for the same reason 





year limitation would be applicable to railroad re- 
organizations upon the theory that a 
is analogous to a discharge.” 


confirmation 


20. Debts excepted from a discharge include taxes, _liabil- 
ity arising from obtaining property by false pretenses, liability for 
malicious injuries, alimony or maintenance due or to become due, debts 


arising from embezzlement, fraud, or defalcation, wages due to specified 
classes of employes within three months prior ‘to the bankruptcy 
ceeding, and debts not scheduled in time for proof and allowance Also 
certain debts are not provable under the Bankruptcy Act t 

21. The English and Canadian statutes have no express provision 
concerning the setting aside of a confirmation But the Court of 
Chancery (or Court of Exchequer) is empowered to make rules of Court 
for regulating procedure under the Act. 


Meeting of American Law Book Publishers 
At the 10th 


Annual Meeting of the American 


Law Book Publishers Association held at the Edge 
water Beach Hotel in Chicago, September 13th, 
14th and 15th, Mr. John Bender was elected Presi 


dent and W. W. White, Secretary 





Federal Judge Resigns and Reenters Practice 
as “Counsel” 

Honorable George A. Carpenter, who recently resigned 
as Judge of the District Court of United States for the 
Northern District of Illinois, has become associated with 
the law firm of Tenney, Harding, Sherman & Rogers as 
counsel. 

Judge Carpenter took his seat on the federal bench in 
1910 and served for twenty-three years. "Dest ig 
many important cases came before him Among them 
were the criminal trial of the Chicago packers, the 
cution of the members of the so-called Furniture Trust, 
and the reorganization of the Chicago & Rock Island, the 
Chicago & Eastern Illinois and the Chicago & Alton rail- 
roads. At the time of his appointment to the federal 
bench he was serving as Judge of the Circuit Court of 
Cook County to which position he was elected in 1906 and 
was re-elected in 1909. Prior to his election as Judge of 
the Circuit Court he was a member of the then well known 
firm of Pence & Carpenter. 
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Judicial Selection 
Address on 


Four-Sided Debate on 
Chairman Simmons Delivers 


Is Main Feature of Successful Meeting— 
“Stratification of the Bar,’ 


in Which He 


Discusses Need and Possibilities of Specialization in the Legal Profession—Reports 


Made Showing the Success of 


Integrated Bars—Seven Committees 


Present 


Valuable Reports—Progress of Bar Integration Movement During Past Year 
-Special Report Concerning Plans for Bringing About Cooperation Between 


the 
Robert H. 


American Bar Association and State 
Jackson Chosen as Chairman—Interesting Addresses at An- 


and Local Bar Associations— 


nual Dinner—Meeting Regarded as One of the Most Productive in 
History of Conference 





HE eighteenth annual meeting of the Confer- 
Bar Association Delegates, held in 
pids on August 28, deserves attention 
of the success of its four-sided de- 
selection. This provoked a fruit- 
Chairman David A. Simmons’ ad- 
lress was a valuable contribution to the rather 
slight Niterature concerning bar powers, privileges 
and duties. A place was made on the program for 
a special report concerning plans for bringing about 
co-operation between the American Bar Association 
and state and local associations during the coming 
vear. There committee reports of unusual 
excellence. The forenoon and afternoon sessions 
were replete with interesting matters and in the 
evening the dinner was made successful through 
the addresses of Chairman Simmons, Mr. Barrett 
Hamilton and Professor K. N. Llewellyn. 

The election of officers resulted in promoting 
Vice-Chairman Robert H. Jackson, while Oscar C. 
Hull was given the latter’s place. R. Allan Stephens 
was elected to fill a vacancy on the council and 
Carl V. Essery and E. Smythe Gambrell were chosen 
for four year terms. Secretary Herbert Harley was 


re-elected 


ence oO! 

Grand Ra 
mainly because 
bate on judicial 
ful discussion 


were 


Stratification of the Bar 


above heading Chairman Simmons presented 
consideration of the needs and possibili- 
alization and its recognition and 
He discussed proposals 


Under the 
a very thorough 
ties in respect to speci 
1urture in the legal profession. 
or limiting admission to practice in two ways; one being 
admission for a limited probationary period, the other 
being a ion to only a part of the full franchise of 
the lawyer. The more recent proposal for a quota limita- 
tion, either for he | whole number of practitioners or for 
those to be admi he pronounced unsuited to needs 
ind historically a failure. If applied, however, only to those 
permitted to handle litigation in the courts, it would have 
1 rational and historical basis and could be supported by 
strong arguments. 

“Limitation of the number of advocates in Rome, in 
France and barristers in England has succeeded. To 
me it appears quite plain that the reason is that the super- 
numeraries, the oues and the solicitors performed func- 
tions which were an adjunct to business; while the ad- 
vocates and the barristers rendered services as a part of 
the administration of justice. Until that preliminary dis- 
tinction is ré enized and enforced in this country, it is 
useless to talk of a quota system of the bar. If and when 
that division of duties is recognized, a quota system could 
be employed to great advantage.” 

The greater emp yhasis, however, was placed on the fact 
that the American bar has divided with numerous special 


fields of law and to some extent between advocacy and 
counselling, but has not provided any way by which the 
public may be informed of the qualifications of individual 
lawyers. 

“While state action would be required to protect the 
bar against overcrowding, no such action would be neces- 
Sary to protect the public against the ignorant and un- 
scrupulous members of the bar. This would be a matter 
solely of education in a campaign by the bar to inform the 
public that the law is becoming vastly complex so that a 
general license is no longer sufficient evidence of qualifica- 
tion to handle those phases, either of office or trial prac- 
tice, which require special training. That the bar has 
failed to establish a central bureau, to which anyone may 
apply for information as to the training and qualification 
of lawyers to handle particular types of business, is a de- 
ficiency that should be promptly remedied. If a man is a 
specialist, his fellows at the bar know that fact; and, if 
our standard of ethics prohibits the man bringing it to the 
attention of the public, who are uninformed, the bar must 
accept the responsibility for doing it in his ‘stead... We 
know that there are specialists who are eminently quali- 
fied to handle admiralty, bankruptcy, patent, tax, railroad, 
oil, insurance, and many other branches of law business. 
It should not be lost sight of in this connection that in 
the past the failure of the bar to inform the public that 
some of its members are real specialists in land, title and 
probate matters was the cause of the taking over of most 
of that business by corporations, who did not hesitate to 
advise the public in every way possible that they were spe- 
cialists and particularly well qualified to handle that type 
of law business. 

“As usual we are trailing far behind the medical pro- 
fession. .. Having had the same experience with quacks 
that we have had with unscrupulous lawyers, they have 
and are evolving special societies and groups, either a 
part of, or affiliated with the American Medical Associa- 
tion, to certify to the qualifications of specialists. There 
is still a place for the general practitioner in the medical 
profession, and there will always be a place for the lawyer 
who does a general practice; but, when complications de- 
velop, the bar as a whole should take the action now taken 
by its conscientious members, and refer the matter to 
someone specially qualified in that particular field. Of 
course, we have special associations whose membership is 
limited to patent lawyers, insurance lawyers, admiralty 
lawyers, commercial lawyers, and various others. As yet, 
however, no official recognition is given by the bar gen- 
erally to this division of practice; nor do the particular so- 
cieties conduct examinations or otherwise test the qualifica- 
tions of their members. . . 

“I do not in the least mean to infer that the lawyer 
should narrow his outlook and become that type of ex- 
pert who is said to ‘know more and more about less and 
less. For the lawyer is the universal citizen. His calling 
relates to all the affairs of life, and he must know some- 
thing of all pursuits, trades and vocations. How else can 
he advise people on their personal, business and public 
problems? All men look to him for counsel, and repose in 








AMERICAN BAR ASSOCIATION JOURNAL 





670 
him the greatest confidence and entrust to him their lives, 
their liberty and their fortunes. He gathers his learning 
from every source in order that he may acquire wisdom and 
understanding to assist the people come to him in 
distress. Only if he bears this fact in mind will he acquire 
a just conception of the dignity and importance of his of- 
fice. It is not a business of traffic and barter, but a great 
profession, rendering a personal service to the people. 
Nothing should be left undone to magnify its importance 
and to regulate its pr: uch a way as to improve 
the administration of justice and promote the public good.’ 


4 k 
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actice 


Debate on Judicial Selection 
At the 1932 meeting Conference authorized 
the newly elected officers to give a place on the pro- 
gram this year to the subject of selecting judges. 
rhe result was a decision by Chairman Simmons to 


afford opportunity for the expression of all opinions. 
So four speakers were invited to discuss the sub- 
ject from four competitive points of view. They 
were chosen because of their convictions. Julius 
Henry Cohen championed the federal system for 
the states; Paul Lamb presented the matter of bar 
participation through primaries; Joseph F, O’Con- 
nell told the virtues of direct popular election; and 
E. Smythe Gambrell covered various modified 
modes not yet actually in use. The four addresses 
were relatively brief to permit of ample time for 
delegates to express their opinions. 


Executive Appointment of Judges 


By Julius Henry Cohen 


Dissatisfaction with the popular election of judges in 
New York City has been very greatly augmented in the 
past two years owing to the ruthless deals made by party 
bosses and to the helplessness of the organized bar in its 
attempts to advise the voters. The Association of the Bar 
has gone on record in favor of the federal system of selec- 
tion for supreme and appellate court judges. The Nassau 
County Bar Association has taken the same stand. The 
bar of Westchester county has voted for retention of the 
present system. But the significant part of the movement, 
apparently, as related by Mr. Cohen, has been the powerful 
movement in the State Bar Association to effect far-reach- 
ing constitutional reform. [he Association’s committee 
brought in a majority report favoring executive appoint- 
ment and tenure for good behavior and a minority report, 
signed by three, in change. The very 
thorough debate which ensued made it perfectly clear that 
bar leaders of the metropolis have taken their stand 
squarely for the federal plan, while most up-state lawyers 
are satisfied with the present situation. The city proposal 
was defeated by a vote of 94 to 54. The speaker said: 

“My own conviction is that the appointive system has 
this great merit: that it concentrates attention upon one 
man directly responsible to the people—in the case of 
federal appointments in the president; in the case of state 
appointments in the governor. In addition, my view of 
the evidence supports the view that presidents and gov- 
ernors in general are more receptive to organized pro- 
fessional opinion in the selection judicial candidates than 
are the leaders of political parties. With the opportunities 
for combinations and deals in the selection of judicial candi 
dates, so dramatically illustrated recently in the metro- 
politan center from when ( claim that the peo- 
ple control the election of the judges is illusory. The bar has 
in such cases little or no influence.’ 

“In contrast, most governors 
comed suggestions from the bar 
to be made. Several 
to the higher courts have been fully in 
recommendations of bar committees 

“There can be no doubt whatever that, in our state 
at least, bar associations have a real influence in the selec- 
tion of judicial candidates where they are made by ex- 
ecutive appointment... It is the experience in our state, 
especially in the metropolitan centers, that they can play 
very little part and can have very little influence in the 
selection of judges when the judges are first chosen by 
popular election. [The executive does pick and choose, 


opposition to 


recent years have wel- 
when appointments are 
made in recent years 
accord with the 


appointments 


and, even if partisan or political consideration 
play, he nevertheless picks and 
ability, experience and character 
The organized bar’s opinion is then resp 
almost always kill a bad appointment 
and endorsement almost always make 
ment. 

“We have too many political issues 
to vote for. Our political issues are so 
attention is dissipated, and thus the elector 
and misled. As is only too familiar to us 
concentrating great power in political lea 
elected and not accountable directly to 
still, as we have seen in New York, it resu 
tions of political leaders (of different [ 
effectually is destroyed all opportunity 
electorate, even when the electorate is fully 
outrage upon its rights.” 


Bar Association Primaries 


By Paul Lamb, Cleveland 


come 


chooses Hence 


merit 


stand 


The matter of bar influence with 
sented by Mr. Paul Lamb of Cleveland under the 
Association Primaries.” Mr. Lamb’s address 
ful and informative statement concerning the efforts ma 
during the past ten years by the Cleveland Bar 
to promote a higher grade of candidacy for the 
to influence the minds of voters in 
candidates. 

The Bar Association has steadily imp 
until its technique has become highly dé 
thus enabled to get a candid opinion from virtually 
its members concerning the numerous 
Association, operating through a representative 
of forty or fifty members, conducts the primary, counts 
the ballots, and offers to the voters the considered opinion 
of the profession. Usually the newspapers indorse all th« 
Association candidates. The committee has expressed itself 
very frankly in its public statements concerning the 
ifications of candidates. For instance 
reelection was credited with “courtesy, 
temperament, and legal ability,” but the ch 
that a lack of confidence existed in the Bar 
lectual honesty. Another candidate was 
legal ability and success as a trial lawyer, but “the 
to the questionnaire reflect widespread la confidenc« 
in his judicial temperament and his capacity administer 
his office with fairness and impartiality. An igi 
having some good qualities, was criticize 
patience and courtesy” and is regarded | 
possessing legal ability and not being an 

Under the constitution of 1912, Ohio ha j 
primary election on a special non-partisan ticket 
adoption of this form of ballot was intended to take 
out of politics. Mr. Lamb makes it very « 
had no such effect. Any lawyer can secure 
by filing a petition signed by 300 voters. A 
the amount of money spent by candidates 
tions became sensationally large. Chere 
amendment of the law imposing a severe 

The Association has been moderately 
spect to judges elected for Cuyahoga Count 
in the choice of judges for the Cleveland 
where politics is to a greater extent On a 

Mr. Lamb made it clear that the Clev 
ciation, while continuing its difhcult wor 
disposed to look for ultimate relief 
change in the mode of selecting judges 
Bar Association is considering a plan 
of judges throughout the state, and the 
sociation has a plan nearly identical “which 
substance that all judges of courts of re« lz 
pointed by the governor, subject to confirmation by the 
senate, but that nomination shall be made to the governor 
by a judicial council, the governor not, however, being 
limited in his appointments to persons so nominated, it 
being thought by the committee which framed that plan 
that, since the governor has the ultimate responsibility for 
selection, he should not be so limited, but that public 
opinion would, in effect, require him to select one of the 
persons nominated by the judicial council, unless he was 
prepared to give extremely convincing reasons for going 
outside of that group. This plan provides that every six 
years, the judge shall run against his own record 


title 


Savery thoug 
Associati ) 


bench a1 


reiation individual 


lid . 
ndidates. 


ommitt 


qual 


dited 


answers 


be ap- 








ANNUAL MEETING OF 





CONFERENCE OF 








Bar ASSOCIATION DELEGATES 





Direct Election of Judges 
By Joseph O’Connell, 


or" | spoke first of the reform of judicial ten- 
Englat whereby judges retain office, not at the 
but during good behavior. “It 


Boston 


sovereign, 


further than 
and the doctrine that we have 
emphasizes and proclaims what 
want to have a right to 


lent of them We went 
irated, 
states 
Ar t pie want Chey 
setts derives from the fact, 
hat in 1780 the appointed colonial judges 
the constitutional convention; when the 
te was tak n life appointments for the judiciary, the 
i t of two hundred delegates all but fifteen 
were absent, and the fifteen were all judges. There was 
rt : ’ rum. One of the principal reasons for 
Maine’s separation was dislike for life appointments. 
ssatisfaction in Massachusetts which 
the convention of 1853. Rufus 
e delegates not to make a change to pop- 
tion and short terms until there had been time to 
New York. A compromise was reached, 
ers below the grade of judge and justice 
subjected to popular voting. 
said that under the appointive system 
inted to the bench for seventy-three 
' ta fe lerali st, and a violent federalist.” 
With about the popu lation in Massachusetts Roman 
hol 1 ly |} f Irish derivation, no governor 
for the higher courts a single 
Catholic religion or of Irish 
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“You say K eer >» litics out of courts.’ Gentlemen, 
t can’t be done It creeps into every organization that 
u t this little body. It is in the American 
committee that gets into con- 
is human nature.” 
1 in Michigan, the speaker 
New England state. And New York 
that all the great interests of the 
jurisdictions where the 
rts a cted by the people. He 
that the “m agistrates’ courts” should 
urts at all; that in fact the magistrate 
a sort of superior policeman. “It isn’t fair to the 
situation in this country 
management or direc- 
agencies.” The inference being that 
ily the more dignified courts were compared, the states 
appear in a better light. 
better qualified to pass 
I doubt it. I don’t 
has ever passed upon 
country that carried with them the 
made by our presidents when 
upon legislation. I don’t know 
ever had to pass on more important sub- 
assed upon almost every day by the gov- 
ernors of states They have to pass upon 
mportant matters, and they are elected by the people and 
the people cl them because they knew them. I believe 
tl same thing with our judges. What is 
about the judze? We are lawyers today, 
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here so sacr nct 
idges tomorrow.” 
)’Connell continued, judges in Massachusetts 
tered and do not want to mingle with the 
would be better judges, he suggested, if they 
{ there, on the streets and in the theaters, 
intment 
no reason why a judge should not be able to 
law He has » what the law tells him 
1 down by the law that is given to 
’t have to decide momentous questions as 
es. His work isn’t as important as the 


to d 


und 





the executive has in mind The people 
are just as apt to be right in the judges that they elect 
lirectly as any body of men who gather together to ap- 
oint. We have made some mistakes. Good judges, as 
a rule, are re-elected; bad judges are not. But do you, 
who come fr elective states, think it is right if there is 
a man upon the bench in your state that you think is not 
competent, a man you know is not efficient, that you can’t 
reach him rder to remove him? 
“It was never intended that the judges should be in- 





i by the English people that their judges. 


We want an independent judi- 


dependent of the people. 
ciary, yes, first, last and all the time! But a judiciary 
independent of the people? No, never! The sovereignty 
is in the people in this country, no matter what goes on, 
and that sovereignty isn’t going to be given up. 

“I firmly believe that an elective system is the best 
system. I would have abuses corrected, I would have 
helpful suggestions given, but I wouldn't give it to a 
governor to appoint, and I wouldn't give it to a bar asso 
ciation to appoint. I would leave it with the people. I 
would keep away as much as I could from the so-called 
leadership of various interests. The Cleveland suggestion 
[bar primaries] is, in my judgment, a very good one, but 
I firmly believe that the elective system is the best sys- 
tem for the United States of America.” 


Miscellaneous Methods of Judicial 
Selection 


By E. Smythe Gambrell, Atlanta, Ga. 


The speaker referred to popular election of judges as 
a system which in theory is ideal. The theory implies that 
the voters are qualified to make this selection and that 
it is their prerogative to choose judges as well as legis- 
lative and executive officers. 

“But it must be remembered that the legislative and 
executive officers are elected to carry into effect certain 
political measures and policies decided upon by the elec- 
torate, whereas a candidate for a judgeship can legitimately 
and honorably make only one promise: To apply the pro- 
visions of the fundamental law and the statutes as he finds 
them to exist in the light of prior authoritative decisions. 
Legislators are agents of the people to make their laws, 
but the people can have, in the nature of things, no agency 
in the decision of litigation. It is said that electioneering 
judges have been known to publicly pledge themselves to 
certain decisions if returned to office. But I submit that 
it is contemptuous of the law and justice for the people to 
attempt to dictate directly or indirectly to a judicial officer 
what his decisions shall be, and a threat of decisional con- 
trol at the polls is the worst and most intolerable tyranny.” 

Referring to the change about one hundred years ago 
from the English and early American tradition, Mr. Gam- 
brell said: 

“The philosophy implied from the change from appoint- 
ment, and tenure during good behavior, rested on a gen- 
eral belief among the rough and ready people who were 
swarming across this continent that the office of judge did 
not call for exceptional ability and that there was no dis- 
advantage in frequent judicial turnover. The desire of 
pioneer lawyers to annex the judicial title with a view to 
prestige and advantage in later professional life, doubtless 
was a circumstance influencing the change to popular 
election. 

“Today in three-fourths of the states in this country 
judges are elected by direct popular vote; in Rhode Island, 
South, Carolina, Vermont and Virginia they are elected by 
the legislature; and in Massachusetts, Connecticut, New 
Hampshire, Delaware, Maine, Mississippi, New Jersey, and 
in certain courts of Florida, they are appointed by the 
executive, subject to legislative confirmation. The ar- 
guments on the merits and demerits on the elective and 
appointive systems are time-worn and well known, but 
yet not determined. As was said by Rufus Choate, ‘What 
is demanded of us is to compare the good and evil of 
the different systems and select the best.’ 

The speaker proceeded then to disclose the failure of 
the popular election theory to work in practice, and espe- 
cially where there are many offices to be filled and party 
machines are well organized. In the larger cities “the 
judges, although going through the form of election, are 
in fact not elected but appointed by the party leaders.” 
Under the primary system, the party leaders dictate the 
nominations less openly than before and with far less 
responsibility. In metropolitan districts, the selection of 
judges by some sort of appointing power cannot be avoided 
Furthermore, the general public cannot appraise the quali- 
fications for a judicial office. Only very few voters are 
able to judge their judges. The election system has resulted 
in a considerable share of success, but it has also elevated 
many candidates thoroughly unsuited and unfit. 

It has been asserted that if the party leaders could 
be eliminated, the voters would necessarily make a wise 
and honest choice, but the fact appears to be that without 
leaders the people are insufficiently informed to make any 
choice, and the so-called leaders step in to fill the ga 
The office of judge is inconspicuous, technical, and highly 
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specialized. The choice of a judge is not simple or easy, 
even by an expert who is in possession of all available facts. 

The elective nakes office seekers of every 
candidate for judicial office and all those who succeed in 
acquiring office. It is too often the case that elected judges 
feel it necessary to devote derable attention to re- 
election campaigns during terms both on and 
off the bench. 

The natural aversion to running for public office under 
distasteful campaign together with brief tenure 
and the necessity for repeated campaigns results in a def- 
inite refusal by many excellent lawyers to allow them- 
selves to be considered candidates under any conditions 
“The chance element inspires a horde of political lawyers 
to muscle their way into the prim While in the 
pioneer days it may not have been objectionable for those 
seeking judicial offices to campaign among the electorate, 
it cannot today be said that there is any virtue in such 
a procedure. As the judicial candidate in most of our 
modern communities must depend upon paid advertising 
and upon dealing civic, re 


with the heads of political, 
ligious, and racial groups rather than acquiring personal 


acquaintance with the voters themselves.’ 

The provision for non-partisan nominations 
real remedy and in some respects introduces 
fusion and negation of 

Election by the legis 
many objections as popular 
nesses. There is scattered responsibility, political trading, 
and disregard of the character, ability, and fitness of the 
candidate. Experience with legislative selection in several 
states, while creating a better impression than popular elec- 
tion, does not offer an ultimate good 

“Nor would the bar association 
difficulties of the direct elective system. It is a well known 
fact that when the people vote, they will not as a rule 
tolerate dictation from any civic or professional group. When 
Mr. Lamb’s paper was read a few minutes ago, I was 
very interested to observe that it subtly favored an ap 
pointive system, and the bar primary idea is recommended 
only to aid in the situation until constitutional amendments 
can be adopted.” 

We have seen good results under the appointive system 
in other states, but there is reason to respect the objections 
to appointment and secure tenure because of (1) the peril 
of political appointment, (2) the fear that judges may 
become tyrannical, and (3) the possibility that corrupt 
judges or those who are under disability may find an op- 
portunity to remain on the bench for life. “It seems to 
me the proper guarantee against such abuses are (1) care- 
ful selection of judges by someone competent to select; 
(2) proper supervision over inferior judges by their judicial 
superiors; and (3) effective methods of removing unfit 
judges. 

The speaker then went on to tell of serious efforts to 
evolve an ideal judicial selection and tenure begun some 
years ago in Georgia, Louisiana, and California, and more 
recently in Ohio and other states. In California, what 
is known as the Commonwealth Club plan has recently 
been adapted for use in counties having more than 2,000,000 
population, provided the voters of the state approve a re 
cently submitted amendment. If the plan is accepted by 
the voters of such a county, judges will be nominated 
by a board composed of the chief justice of the supreme 
court, ‘the presiding justice of the local court of 
appeal, and the local senator. Either two or three names 
are to be submitted by this board to the governor, and 
he is free to reject them all. Appointments are to be for 
a full term of four years At the end of the term, the 
name of the judge, if he wishes, will be submitted to the 
voters on a separate ballot and without competition. <A 
vote of approval will mean an additional term 

The Cleveland Bar Association has recently advanced 
this proposal: That all judges should be appointed by the 
governor with the consent of the senate, and tenure should 
be for six years with submission of the incumbent’s name 
to the voters without competition at the end of the term 
The governor would be advised, but not bound, by a com- 
mittee composed of the chief justice, one appellate court 
justice, one judge of each of the other courts, and three 
practicing lawyers, who would submit not more than five 
names for each judgeship 

The Louisiana Bar Association has 
whereby at intervals of twelve years it 
mined in a non-competitive popular 
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particular judge should be retained 
gia Bar Association worked out a similar 
More recently a proposed new constitution 
for Georgia by a group of lawyers and 
vides for appointment to the supreme 
ernor with the consent of the senate 
tion would be made from five 
bar, no two of the five to come n t 
The same scheme would apply to superior 
except that the local bar would name 
from whom the governor would make 
in this new constitution, the judges would 
run on their own records, so that the pe: 
or dislodge them at the end of each 

“It will be seen that the Georgia ; 
the original selection of a judge out of 
the appointment made from a panel 
bar who are his fellows and are consta: 
servers of his character, his temperament 
but also guarantees long tenure and free 
tension for all worthy judges—a measure 
denied judges under the system of popular 
the Georgia plan if a judge’s record is goo 
be retired. On the other hand, if he s} 
unjust in his if he 
judicial station, he easily be 
method. A corrupt judge could be 
\ capable, conscientious, and able judge w: 
quired to enter a political campaign against 
or perhaps a disgruntled member of his bar 
could offer for the office until the people voted 
the incumbent. Even then a candidate woul 
nominated by members of the bar and subn 
cations to the governor, who would make 
tion. The Georgia committee believes that 
offers many advantages over any of those 
in the state and that its adoption will ten 
judicial station and remove courts and judges 

“It will at once be seen that the Ge 
the selection of judges in the hands of tl 
aided by the bar, is designed to discover 
judicial service lawyers of known chara 
and that the plan has the advantage of 1 ng t 
attractive to the higher type of lawyer wh« ould be 
willing to serve in judicial capacity but for the unattractive 
prospect of periodical campaigns involvi liti per 
alities, and the temptation to trim the l he admin- 
istration of justice to catch the populz 
support from the political powers. 

“Happily the judges of Georgia for the 
been men of the highest character, capacit 
despite the fact that for the past thirty 
have been elected by popular vote. But 
increasingly difficult to persuade the best 
bar to accept judicial position, due 
ful factors attributable to politics and dire 
rewards in private practice in recent years 
surpassed the emoluments of judicial office that 
honor now attaching to the political bencl ffers nc 
ducement to a successful lawyer to abandon the security 
of his established practice and embark upon the uncertain- 
ties of a judicial career. Fundamenta I favor 
ment by the people and direct elections in so fa s they may 
contribute to efficiency in government; but convinced 
that the judicial office is so far removed under- 
standing of average voters and the qualifications of the 
office are so special and unique that the would do 
well to entrust the selection of judges to elected gov- 
ernor aided and advised by the bar 

“A heavy measure of responsibilit 
weakness of our state judiciaries 
Primarily, it is the duty of the 
needed reforms.” 
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General Discussion of Judicial Sele 


In the afternoon session discussi: 
ject of judicial selection was open t 
under a five minute rule. The short 
tributed considerably to current inf 
conditions in various states; they 
size certain points made by the « 
the whole they evinced a very general disposition 
on the part of the body of delegates 


and on 


ok forward 
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change in the future with confidence that present 


ils may be 1ded 

Mr. Howard Kelly, answering Mr. O’Connell’s 
cument as to racial representation, said that for nearly 
. century and a half New York, with a very high percent- 
I had no governor who was Irish or 
ple of Massachusetts had voted directly 

hey would have permitted no representa- 
group to reach the bench. As for polit- 
f judicial nominations, Mr. Kelly made the 
‘ties act through so-called leaders, and when 
minate judges they exercise a power greater 
to any governor, because it is without 

and fr from effective criticism. 
Julius Freiberg of Cincinnati thought that there 
not so much difference between the various ways of 
osing judges when results were compared. Though 
ur primaries | not accomplished much in his home 
about the plan. New York had been 
governors in our generation, but “in 

South, while our governors are not 

en of low origin; they haven't the same 
existed in those other men.” He thinks 
would do neither good nor harm, but 
possible as a practical matter. And yet 
Mr. O’Connell’s argument because the 

for very special and technical attain- 

ents concerning which the people never acquire under- 
standing and appreciation. Finally he believed that the 
American Bar Association should energize its members to 
the task of working as lawyers for better results in the 
use of the machinery already provided. 

ludge Hallam, of St. Paul, said that in Min- 
nesota any man with ten dollars can file his name as can- 
lidate for nomination in a popular primary. But in filling 
vacancies there have been so many appointees by the gov- 
ernor that every present justice of the supreme court orig- 
nally received his commission from the governor. In 
Ramsay county eight of the district judges were first ap- 
pointed and throughout the state the record is about the 
same. The appointed judges are re-elected on the princi- 
ple “that when you get a reasonably satisfactory judge 

office it is advisable to retain him.” But recently the 
bar of the state has established the practice of holding a 
bar primary when a vacancy occurs and by this means 
advising the governor of the majority opinion of the pro- 
tession 

Mr. Guy Crump, of Los Angeles, emphasized the fact 
that reform in judicial selection “is peculiarly a problem 
relating to the large centers of population. Popular elec- 
tion has given us our best judges in some places, and in 
other places our worst judges. If we must have either 
popular election or executive appointment, as we have 
known the two systems, give me the appointive system 
because history shows that the states which have had the 
appointive have had, on the whole, an excellent 
type of judge, which has not been equally true in the 
states having the elective system.” 

The speaker then told of the present efforts to amend 
the California constitution so that Los Angeles county, with 
more than two million people, may try a plan which gives 
more promise than either of the traditional modes. Both 
popular election, and occasional appointments to fill va- 
cancies, have in recent years grieved the judicious in Los 
Angeles. “We are trying, in a practical way, to solve this 
problem. While in theory our plan is not equal to some 
that have been proposed, it represents a long step in ad- 
vance. We can tell you better how it works after we 
have tried it.” 

Mr. Franklin L. Velde of Pekin, Illinois, drew attention 
to the very important fact that dissatisfaction with the 
opular election of judges is much stronger in populous 
enters than elsewhere. While some criticism exists, the 
general trend of thought is that in the less populous dis- 
tricts the people succeed moderately well in exercising the 
oting franchise According to Mr. Velde that is very 
clearly the situation in Illinois. In Cook County the or- 
ganized Bar has been struggling for years with virtually 
no success in respect to getting better candidates for the 
bench and securing their election. The speaker concluded: 
“IT am heartily in favor of the appointive system when it 
comes to very large cities and metropolitan areas and the 
elective system in the smaller cities.” 

_ General J. Weston Allen of Boston said that “the qual- 
ities which we want in those who wear the ermine are the 
qualities which do not succeed at the polls. I do not 


age of Irish voters 


ty, he felt |! 
lessed with 
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lisagreed witl 
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know which is the greater menace in public life, the itching 
palm or the glad hand. The itching palm used to be, but 
the curse of public life today is the glad hand, the fact 
that a candidate has to be a good fellow in order to get the 
votes. We do not want judges whose chief qualification is 
that they are good fellows and who make their appeal 
through the glad hand. 

“Mr. O’Connell wants popular election so that the 
people may be represented on the bench from various racial, 
social, and religious sections, but in fact the elective system 
means only that the majority group can elect a judge. It 
is only by appointment through the people’s representative 
that minority groups can gain representation on the bench 
or otherwise. Under the appointive system, the executive 
is anxious to recognize minority groups, and in a dem- 
ocracy like ours the safety of our institutions rests upon 
having in the judiciary, above all other departments, repre- 
sentatives of minority groups which make up the entire 
population. In no other way can all the people participate 
in determining the vital questions involving the order of 
society.” 

Judge Clarence N. Goodwin disagreed with Mr. Frei- 
berg as to governors in the central and western states. 
In Illinois the governor, regardless of his personality or 
politics, has risen above politics and appointed to the bench 
those who would do him credit on the sound theory that 
the appointee would remain in office and his official record 
would mark the character of the governor’s administration. 
It is commonly understood also that in Wisconsin and 
Minnesota the appointments made by governors have been 
on the whole quite satisfactory. The Bar of Chicago was 
unable this year to cope with a bi-partisan deal of Cook 
County bosses who dictated nominations for the bench. 
Of the four bosses, one had been in jail and is likely to 
be in jail again. Two of them ought to be. “When you 
have a powerful political machine in the field, you can't 
defeat it, and when the leaders of the two principal parties 
agree, the election is over when the nominations are made.” 


Julius Henry Cohen Sums Up 


“What we get out of these conferences is exchange of 
experiences and ideas and a broadening of our viewpoint. 
We come here for the purpose of learning. By exchanging 
these experiences we ultimately reach a sound conclusion. 

“Now, what seems to emerge from the discussion of 
this question? Trying, dispassionately, to sum up the facts, 
one thing seems to be agreed upon by everybody, namely, 
that the bar associations should press for a wider influence 
in the selection of judges. After listening to everything 
that has been said, and looking at the thing dispassionately, 
it seems to me that we must make one finding, namely, 
that as bar associations we have more influence in the selec- 
tion of judges in the case of appointments than we have 
in the case of nominations for elections. Each witness 
here has testified to that experience, with the possible ex- 
ception that, where there have been bad governors, there 
have been bad appointments. But there would seem to be 
no doubt that, with the increase in the status of official 
state bar associations, the organized bar will in the future 
play an increasingly important part in the selection of 
judges. We will probably not be permitted to nominate 
and elect judges, but we will be permitted to exercise a 
veto power, and that veto power, in my judgment—and it 
seems to me that the testimony here confirms it—is better 
exercised in the case of appointments by executives than 
in the case of elections. 

“When I speak of appointments by the executive, of 
course I mean appointments confirmed by a legislative body 
such as the senate, where public opinion gets its chance to 
play against a bad nomination. 

“Now, it is argued that there is no chance of amending 
our state constitutions. I am not so sure that a change 
of this character is as distant as we now think it is. We 
are inclined to assume, we lawyers, that an existing status 
will continue. Who among us would have said five years 
ago that there was an actual possibility of repealing the 
Eighteenth Amendment? Yet, a few brave leaders thought 
so, and now it is close on to being a fact. 

“If we really believe that the selection of the judiciary 
is part of our job, and that the organized bar carries re- 
sponsibility for the selection of judges, and if it be the 
simple fact that we are now not able to meet the responsi- 
bility because of some impediment, something that stands 
in the way of our functioning, is it not our bounden duty 
to go to the public and say, ‘If you want us to carry this 
responsibility, give us the power.’ We don’t ask for the 
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power to name the judges; we do not ask even the power 
to use our influence; all we want is the power to use our 


information and knowledge about members of the bar who 


are candidates for tl liciar Oo give it to you in 
circumstances where that information and knowledge will 


be of value. 
“If we bravely ask for this wer, we will get it It 








may take ten or enty year r us to get it, but that 
should not make us despair ertainly, we cannot accept 
the present situation as the final solution of our presen 
problems. We are still fighting for the official state bar 
in my own state There is onl small group there that 
favors it. The majority is still against it 3ut we are 


going on fighting 

“I have already said that, when the rest of the country 
is overwhelmingly in favor of the official state bar asso 
ciation, New York will fall into line. So, too, in this mat 
ter of executive appointment of the judiciary. That will 
come. It will take time, but it will come 

“So far as giving representation to the people is con 
cerned, I think there is a falla there which General Allen 
has indicated. You do not get adequate representation by 
popular election because in popular election the majority 
controls. If it happens to be a Protestant partisan majority, you 
may not get any Catholics and you may not get any 
Jews. On the other hand, if it is the other way around, 
the Protestant may get very little chance 

“In the selection of judges for the United States su 
preme court the effect of professional opinion is felt The 
argument that judges haven't any more responsibility 
their job than the president of the United States has in 
his seems to be to overlook the fact that the particular 
responsibility involves a technical qualification which the 
president may pass upon, but which the general public is 





not competent to pass upon Ar is for selection of rep- 
resentatives of various faiths, we ive had Catholics on 
the supreme court bench, and we have two Jews. In 





these instances, these men were selecte: 
any racial or religious qu 


ted, not because of 
ications, but because they were 
good lawyers and were e by bar associations. 

“It is not at all a of trying to get racial or 
religious representation on the bench. If you give a free 
opportunity for selection on the basis of personal char 





acter, and give the bar associations adequate opportunity 
to function in an advisory capacity, they will select the 
man who has the material in him to make a good judge 
rhey are not likely to pick out the man who curries publi 
favor. They will select the man who has ability and char 
acter and if, in addition, he has 
all the more urged. 

“Whether the man is a Catholic or a Jew or a 
Protestant, he becom: an outstanding representative of 
his community or his race, wherever he sits: and, hence. 
the bar selects him on the basis of his character and his 
position in the community, and the respect and esteem 
in which he is held 

“Summing up, then, we are all agreed that it is our 
duty to increase the influence of the bar in the selection 
of the judiciary. My opinion firm that at the present 
time our influence is but slight where the elective method 
of selection is the prevailing method. We are able to get 
our opinions to presidents and governors; we are not able 





personal charm, he will be 








to get our opinions across to the voting public Accord 

ingly, I say it is our duty to go to the public and say: 
“*Do not hold us responsible for the character of the 

men who are put upon the bench until you have given us 





a real opportunity to 
we accumulate, as a 
exercised by an app 
to you will be centered.’ 

“I do not see how we can leave this discussion with 


h testimony and evidence as 
sasis on which judgment can be 
fhcer upon whom responsibility 











any other conclusion than that, if the bar is to have greater 
influence in the sele: f idiciary, it must be in the 
direction in which it lemonstrated its influence 
The fact that we are » get changes in the con 
stitution at once mak¢ e. Let us put ourselves 
on record. Let us to carry the responsibilit) 





for the personnel of tl hen we know full well 
we cannot meet th with the existing ma 
chinery. Let us go 1e { und tell them what is 
wrong with the situation. By so doing, we meet our re 
sponsibility.” 

The Conference never takes a vote on questions involv- 
ing opinion or policy The pose of the meeting is to 

























itford a forum and an exchange of 
from all parts of the country. It shoul sa 
that Mr. Cohen’s synthesis of tl de ext 
poraneously, was a dramatic and i e rea 
a pitch of eloquence equalled only s a t 
brought to a close a very successful presentati 
Success of Integrated Bars 

In the afternoon session opportunity 
to delegates to bring up any pert pics 
to present news from their home stat A very 
teresting account of the success the integrat« 


state bar of Idaho was given | the 
James F. Ailshie, who was pré 





Bar Association when the decisi: s first m 


to seek unity through a legislat act Ju 


Ailshie told about the difficulties involved in 
vincing the supreme court that the act was valid 
| 


amendment at a later term of the legislature was nec 


sary to do this. Judge Ailshie said 

































l ' 
“Our act organizes the bar with thr: issi 

and those three commissioners hi absol ver in t L 
matter of examinations and admission to the bar, in n 

ters of discipline, suspension, and d rment That 

solute power is subject to review onl n i al to : 
upreme court. When a complaint is fil gainst a met t 
ber of the bar, his name is not disclos« til t com! é 
sioner who resides in his district a te 
vestigation which justifies him in laying t matter bef 

the board. If the board considers that a r fac ( 

Ss made, it appoints both a committee t rosecute and : 
committee to serve as a tribunal l I two or thr 
members are appointed to act as judge nd they ar ; 
chosen from places in the district other 1 the reside 

of the complainant. By this machinery t e who off 
against the rules of the profession can be uught to ta 

hey can be reprimanded or they can be ispended V , 
have disbarred a considerable number a ive suspende r 
some for one, two or thre e ycars We e reprimal! 
ithers It makes better boys of the: ey un P 
that there is a power which can deal with their delin 
quencies. We could not get any results when charges had } 
to be preferred in the old way before the urt, when we 
iad the complainant issue a citation f 1 by disbar- 
ment proceedings. I say to you that if 1 want to bring 
your bar to a high standard, if you want to bring the fel 
lows down at the bottom up to wl et ave tl be 
Lavior of high-class lawyers, the be W 1 ca 
is through the compulsory bar organizat act re 
“I have been told by a New Yor wyel! 

fear bar integration lest it enable th wer 
lawyers to assume control. I think he w l 
I can't conceive of a situation in any 
the higher type of lawyers does not nt If you or 
ganize for positive control of the prof n, you bring 
the less responsible members up to your standards instea e 
of having them pulling you down by the disgraceful things : 





they do and the reputation that they eg the professi 
throughout the community. 


“We need to do those things, Mr man 
raise the profession in the estimation 1 
out those practices that tend to lower us in the e 


of the public. ; 
“In securing passage of our bar act, we w 








bitter opposition. Lawyers engaged in q tionabl 

tices did not want that kind of organizat and a lot of 
very honorable lawyers objected to paying 1 annual fee 
for the privilege of practicing law But it d not take 
long after our act was in effect before t great majority 


of lawyers realized its value and rallied for its support 
Our requirements for admission are up t the standard 
of the American Bar Association and t 
School Association. I wouldn’t want 
amination myself if I didn’t know what the questions 
were. 

“Upon the whole, I can say to you that the compulsory 
bar organization act is working well with us. It is meeting 
with the general approval of the profession throughout the 
state. I would love to say further that the courts feel 
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yeen assumed by the in- 
see the act repealed.” 


Good Report from South Dakota 


uth Dakota state bar, which held 

two years ago, Mr. 

rt. The most im- 

increase of income 

smaller voluntary bar 

fourth of the body 

ne makes it possible 

1 better than before, and 

ing effect also of enabling the bar 
operating a judicial council. Since 
Bar Association endeavored to se- 

ure a judicial council act, but without 

y in the treasury the new state bar 
eate a judicial council and to finance it 
egislature until the usefulness of the 
onstrated. It is presumed that when 
state will assume the cost and permit 
vities of the council. Accordingly, the 
nt two members of the supreme court, 
judges will be chosen by their asso- 
judge will be chosen by the county 
three members of the bar appointed 


ility has | 


a 
would hate to 


te bar act, admission to practice and 
the supreme court where they have 
functioned quite as satisfactorily in 
vers as it has in exercising its appellate 
that in the first two years it 
to discipline only two members. The 
accustomed practice has had 

but many of them were 


teresting 


Concerning Encroachments 


Avery, president of the Massachusetts 
e length concerning unsuc- 

tate to curb unlawful practice of the 
y to get an act passed. The bill was 
h the lethargy of the profession itself. 


1 7 _ 
Ke at som 
sf 


u any message, it is that the 
iation is negligent in the matter of 
of the law is afraid of the bank- 
I think that is the truth. Too 
are lined up with the big centralized 
When I try to get law- 
an Bar Association, I am often told 

that the bar is perfectly 


and 


rporations 


hat is starving out the legal 


supplement Mr. 

a member of the Execu- 

that it was an injustice to dis- 

indulged in advertising because, 

loing anything to bring 

the profession before the public. 

miles in an automobile without seeing 

f banks and trust companies which 

f » lawyer the services which 

Allen told the story 

ofession was oldest be- 

yn Adam’s ribs, but an 

to the fact that it was God who 

urth, and that was engineering. The 

it was there before heaven and earth?” 

“We made that,” said the lawyer. 

ze with everything that is said about 

pprove of some things said about the 

scarehead on a newspaper front page 

Woman Marries a Banker!’ I do submit 

when we should have no inferiority complex 

have served as trustees of widows and or- 

is an appropriate time for state bar organ- 

» legislature and get some protection against 
ractice of the law.” 


se to 


yrevented from 


the way 

I think 
zations to go to tl 
he unauthorized 1 
Valuable Committee Reports 
filed written reports which were 
printed in a pamphlet with the meeting program. Dele- 
and other interested persons should refer to these 

he 


gates 
reports. The ymmittee on judicial selec- 


even ttees 


made by th 


tion, headed by Austin V. Cannon, is especially informa- 
tive. Chairman Frank W. Grinnell filed a report for the 
committee on judicial councils and rule-making powers 
(p. 20) which told of progress in the past year. In New 
Mexico complete rule-making powers have been conferred 
on the highest court, which has taken steps to obtain re- 
sponsible aid from the State Bar in the exercise of its new 
powers. The information given serves “to illustrate the 
marked trend of professional thinking in the direction of 
a closer and more effective study of the administrative 
functions and responsibilities of members of the profes- 
sion on both sides of the bench in performing that part of 
the work of government which naturally falls to the judi- 
ciary under our system? 

“The powers involved are sometimes referred to as 
inherent powers of the courts and we have heard the 
word ‘inherent’ objected to by some lawyers in conversation. 
We think the conception of the powers, or more exactly 
the duties, of courts in this connection may be more clearly 
understood if, instead of using the word ‘inherent,’ we 
consider the powers involved as merely incidental to the 
duties as a matter of common sense administration of the 
judicial business of the state, and that the reasonable regu- 
lation of how the business of the courts is to be done is as 
natural a part of the judicial function, with the coopera- 
tion of the bar, as the actual decision of cases. 

“In these days when every variety of bureau or de- 
partment is being created in this country with almost un- 
limited power of regulation, it would be strange if a closer 
study of the nature of the great judicial department in our 
system of government did not result in recognition of regu- 
latory powers adequate to the proper performance of the 
great duties which the American people expect the courts 
and not the legislatures to perform.” 


State and Local Bar Activities 


A new committee, headed by Morris B. Mitchell, deal- 
ing with this subject rendered a fine report under the 
following suggestive headings: 

Employment of executive secretary. 

Methods of increasing membership. 

Cooperation between state and local associations. 

Increasing interest in annual meeting. 

Contact with new members of the bar. 

Legislative contacts. 

Periodicals. 

It would be impractical to reprint these excellent com- 
mittee reports. But they should be studied by bar asso- 
ciation executives everywhere. 


State Bar Integration 


The strong committee on bar integration, headed 
by Carl V. Essery, filed a report which told of progress 
in the past year, when bar acts were secured in Washington, 
Arizona and North Carolina. In several other states prog- 
ress was registered. The movement is marching on and 
the AmericAN Bar AssoctaTION JouRNAL has been liberal in 
giving space to such news. Consideration is also given to 
the rule of the Illinois supreme court which gives the 
Illinois and Chicago Bar Associations facilities for “bar 
sanitation” possessed heretofore only by statutory state 
bars. Since this rule has been hailed as a possible second 
route to complete bar integration, the committee takes 
note of it but without understaking to recommend either 
way as dogmatically the better. 

The point is made that because disciplina z powers 
appeal to the public there is danger of obscuring “the 
equally important functions of advancing the science of 
jurisprudence and improving the administration of justice.” 

“The work of the California State Bar in these respects 
through its study sections, guided by trained research assist- 
ants paid by the state bar and working in cooperation with 
the law schools, points the way to fields in which to serve 
the state that in the end will produce incalculable benefits 
to the public.” 

The first edition of State Bar Acts Annotated is nearly 
exhausted, so the committee recommended a revised edition 
with added material to afford “an accurate survey of the 
work of the various state bars and a comparison of results 
with those obtained by the predecessor volunteer associa- 
tions. The Conference approved by vote this recom- 


mendation 
The Annual Dinner 


And so ended what was probably the most productive 
meeting of delegates since those special meetings devoted 
in 1922 to legal education and in 1926 and 1930 to bar 
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integration. The Conference owes much to Chairman 
Simmons for his skill in framing the program and in aid- 


ing in its execution as a presiding officer; and not a little 


to the speakers and the chairmen and members of the 
various committees. 
The evening was devoted as usual to a dinner which 


was attended by as many 
hall. 

Mr. Barrett Hamilton of Michigan was the first din- 
ner speaker. He made a charming brief address concern- 
ing current tendencies and suggested a humanistic treat- 
ment of government and its problems. We should move 
on from checks and balances and give thought to the 
balance between stimulations and repressions. Lawyers 
everywhere could aid in stimulating better citizenship and 
better government through recognition of good service. 

“The proposed type of stimulation involves no consti- 
tutional amendment. It implies no diminution of sovereign 
authority. There are no constitutional inhibitions upon 
courtesy and graciousness in government.” 

Professor K. N. Llewellyn made a confession that the 


as could crowd into the banquet 


law schools had aimed to provide the metropolitan law 
offices with their brightest graduates. He made biting 
allusions to the bloated law firms, so called, who serve 


big business, and gloried in the fact that today hundreds of 
the most capable young lawyers are happy in serving the 
government in its struggles to bring the ship of state to 
an even keel. 

Chairman Simmons told very interestingly of that 
quaint Texas pioneer, Roy Bean, who set up a saloon and 
justice court and proclaimed himself to be “all the law 
west of the Pecos.” The chairman then produced a gavel 
made from wood taken from that saloon and justice court, 
with the names of his predecessors in the office of chair- 
man carved on it, to serve future chairmen of the Con- 
ference as well as Judge Bean’s six-shooter served him 
when his rulings were objected to. 

And Chairman Robert H. Jackson accepted the sym- 
of authority with appropriate remarks. 


HERBERT HARLEY, 


bol 


Secretary. 


Washington Letter 


1266 National Press Bldg., 
Washington, D. C., Oct. 1, 1933. 


Modification of the President’s Reemployment 
Agreement 
Reem- 


ODIFICATION of the President’s 
M ployment Agreement to eliminate from 
Agreements signed after October 1 permis- 
sion for employers to work factory or mechanical 
workers six weeks at 40 hours a week has been 
approved by President Roosevelt 
Agreements signed prior to October 1 bind 
Btue Eagle employers, other than those covered by 
the substituted provisions of pending codes, “not to 
employ any factory or mechanical worker or artisan 
more than a maximum week of 35 hours until De- 
cember 31, 1933, but with the right to work a maxi- 
mum week of 40 hours fer any six weeks within 
this period; and not to employ any worker more 
than eight hours in any one day.” 
The text of 
as follows: 


the President’s Executive order is 


“It appearing to my satisfaction that the fair and 
equal treatment of all employers requires that the Presi- 
dent’s Reemployment Agreement, as set forth in Bulletin 
No. 3 of the National Recovery Administration, dated July 
20, 1933, should be modified in certain respects for the 
purposes of its future signature by such employers; 

“Now therefore, I, Franklin D. Roosevelt, President 
of the United States, pursuant to the authority vested in 
me by Title I of the National Industrial Recovery Act, 
approved June 16, 1933, and otherwise, do order that, for 
the purpose of its signature by employers on and after 
October 1, 1933, the form of the Fresident’s Reemploy- 








ment Agreement, as hereinabove described, be 
hereby modified so that paragraph (3) 
as follows: 

“*(3) Not to employ any factory or mechanical worker 
or artisan more than a maximum week of 35 hours unt 
December 31, 1933; and not to employ any worker more 
than 8 hours in any one day.’ 

“Provided, that in all other respects the form of the 


and it 
11 


thereor shall read 





said agreement shall remain unmodified, and provided 
ther, that nothing herein contained shall be construed 
in any way modifying or affecting any such agreement 
signed by any employer prior to October 1, 1933 
(Signed) FRANKLIN D. ROOSEVELT 


Statement Re Code “Signers” 


The following was issued by Frank S. Pollak 
assistant counsel for the National Recovery 
istration: 

“In reply to a number of questions that have come t 
the National Recovery Administration, it was pointed out 
by the Administration that under the National Industria 
Recovery Act a code approved by the Pr becomes 
binding upon each employer in the trade 
the effective date stated in the code 
or not the particular employer has 


regard 
; 


‘signed’ the code; but 





after the effective date of the code an loyer who has 
not got the Blue Eagle and wants to get it must sign a 
certificate of compliance, adding to it the statement ‘we 
have complied with the operative provisions of the code 
for the trade/industry. He can then obtain the 
Blue Eagle by delivering this certificate to his post office.” 


} 


Underworld Lawyers 


As a result of the Urschel kidnapping case, a 
campaign appears imminent against lawyers work 
ing in collusion with kidnappers 
underworld characters. 

The Attorney General has warned that the De 
partment of Justice has placed such attorneys “on 
the spot.” He further stated: 


racketeers and 


“I could put my finger on the name of a good many 
lawyers who are under suspicion. If this remark happens 
to be quoted, they can take it as a warning to mend their 
ways. They should be punished and made to suffer along 
with their pals in crime. . . . If I can do anything to 
rid the profession of these scavengers I shall do it. One 
of the most important elements of predatory crime is the 
manner in which some members of the bar cooperate with 
the underworld. Wherever we can prove improper con- 
nection, we propose not only to punish such lawyers, but 
to disbar them.” 








The lawyers at whom the Department is aim- 
ing are those who advise the underworld on how 
to commit and cover up crimes, connive at their 
escape when caught, and resort to trickery in court 
defenses, and in general exceed the bounds of legiti- 
mate legal protection. “The time has come in this 
country for a clean-up of the bar,” the Attorney 
General stated. “Every bar association in the'coun- 
try should be interested in it.” 


Securities Act 


On October 10th, the Federal Trade Commis- 
sion made public ten registration statements filed 
under the Securities Act, bringing the total amount 
of securities registered under the act to more than 
$255,000,000. 

In no case does the act of filing with the Com- 
mission give to any security the approval of the 
Commission or indicate that the Commission has 
passed on the merits of the issue or that 
tration statement itself is correct 

The Securities Act, as well as the Banking Act, 
has been found to impose difficulties which were un- 
foreseen when these laws were enacted. As a 
result these laws are being studied by the Adminis- 
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il 


ration with a view to possible amendments at the 
xt sessi Congress 
On Oc the Federal Trade Commission 
| a public hearing relating to the exemption of 


1otes and bonds from the pro- 
rities Act with a view to possi- 

modification of the rule adopted by the Com- 
n July 27, 1933, exempting notes or bonds di- 
first mortgage or deed of trust on 
us plot of real on a leasehold 
is other than for oil, gas or mining purposes. 
securities exempted under the 
designated 
s the transaction where the 
rtzage or deed of trust is tran 
tire amount f notes or bonds to a 


estate or 


as follows: 


entire 
sferred with the 
single pur- 
haser at a sing le sale. 

the transaction where the 
ured by the mortgage, or deed of 
ure transferred to more than one person in 
the number of notes or bonds 
exc eed 25. 


j thar 
secon tnere 18 


re than one sale, 
1, + + 
» exemptions are made under authority of 
Securities Act providing that 
iy add any class of securities to 

| by the act if it finds that enforce- 
with respect to such securities is 
the public interest and for pro- 


tection of investors 


Sect n 3(b) | the 


se exempte 
nt of the 
necessary 


South American Current 
Practices 


Paraguay and Uruguay 


By GorDON IRELAND 
VII PARAGUAY 


HE present Constitution of Paraguay is that 
‘| ee November 18, 1870, in the general process 
f reorganizing the Republic after the death of the 
second Dictator Lopez and the end of the War against 
the three Allies, and shows in many places the fear of 
executive absolutism to which the new spirit was try- 
ing to put an end, but perhaps is not wholly abreast of 
some of the ideas and problems of more recent years. 
The Civil Code of 1869, except the section concerning 
marriage, and the Code of Commerce, except the part 
relating to bankruptcies of Oct. 5, 1889, as modified, 
in force in Paraguay since January 1, 1904, are those 
of Argentina; and for interpretation and applications, 
Paraguayan courts and lawyers turn to Argentinian 
authorities. The civil marriage ceremony was substi- 
tuted for the historic religious one as legally binding 
by the Law of Nov. 11/Dec. 2, 1898, with a corre- 
= pate. reorganization and inodernization of the Civil 
Registries by Presidential Decree in January, 1899. 
Paregeng adopted its own Penal Code by Law of 
Dec 1909/Feb. 22, 1910, superseding the Argentin- 
ian C ‘ole of 1880 which had theretofore been in force; 
ind has its own codes of procedure: Civil and Com- 
mercial of Oct. 3/Nov. 21, 1883, in force from Jan. 1, 
1884, and Penal of Nov. 12/15, 1890, in force from 


of a series of articles by Mr. Ireland on this subject, 


~ *This j is the fift h 
the first, on Colombia, having appeared in the April issue (p. 244). Mr. 
Ireland gathered ae material for them during an extended trip to South 


America 








Jan. 1, 1891. The present Law of Administrative Or- 
ganization, of June 9/22, 1909, permits perhaps an un- 
due amount of abuse and lack of discipline in practice ; 
and that portion of it relating to the Courts, now con- 
trolled generally by the Law of Oct. 3/Nov. 21, 1883, 
the present Minister of Justice, with the approval of 
the President, hopes to improve by a proposed Law of 
Public Ministry, of which he submitted a draft and 
supporting argument to the present Congress in June, 
1933. One of the most interesting pieces of original 
Paraguayan legislation is the Rural Code, Law No. 
1,248 of Sept. 9/30, 1931, which deals with rural prop- 
erty, roads, ranching, agriculture, waters and forests 
in a thorough and evidently practical way, highly illumi- 
nating as to the problems and solutions of a thinly 
populated country whose interests are still largely in 
cattle and timber. The present system of consecutive 
numbering of the laws began in 1913 with No. 1. 

There is no divorce, or legal separation, and ap- 
plication to the anulment provisions of the Code does 
not seem yet to have come into general use. The mar- 
ried woman as to person and property is still under the 
old Spanish regime of husband’s control: and in par- 
ticular, cannot leave the country without his written 
consent, a rule that is worthy of note by prospective 
brides of Paraguayan citizens, or those of them whose 
present nation, by some domestic enactment, such as 
the United States Cable Act, seems to offer no ground 
for any contrary representation. 

The President is chosen, through the medium of 
an Electoral College four times the number of Con- 
gress, for four years, cannot be reelected until after 
two terms out, and has the personal selection of a 
Cabinet of five Ministers. A Senate of 20 members, 
elected for six years, is renewed one-third each bien- 
nium, and a Chamber of Deputies of 40 members 
changes wholly with the President, each four years. 
A Faculty of Law in the National University at 
Asuncién, after six years of primary instruction, and 
six more in the National or some smaller “Colegio,” 
graduates not over a half dozen students each year 
from the examinations of its sixth year, which entitles 
them to enter upon the practice of law at once any- 
where in the Republic. or to become Administrative or 
Judicial officials in the lowest grade; but they cannot 
advance or be promoted until they have submitted a 
thesis to the Faculty of Law and obtained the degree 
of Doctor to which the approval of such thesis entitles 
them. 

There is a Superior Court of three members, 
named for four years by the President, subject to the 
approval of the Senate; and two Courts of Appeal, for 
Civil and for Commercial and Criminal appeals, re- 
spectively, sitting in the Capital, with three members 
each, also holding office for four years: but Judges 
may be reappointed. A novel feature of criminal pro- 
cedure is the “Jurado,” the institution to which has 
been reduced that right to trial by jury in criminal 
cases upon which the Constitution of 1870 specially 
insists and in several places protects. As President, 
officer of the judicial branch, a lawyer chosen for four 
years, presides over the deliberations of a jury, on 
which service is unpaid and compulsory, selected annu- 
ally from lists in the Capital, of twelve men and two 
alternates; he frames definite questions, after listen- 
ing to the proposals and arguments of the lawyers for 
the State and the accused, which the jury must answer 
by majority vote, and their answer is final, as to the 
facts so found. Such a single tribunal, functioning 
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for the whole country, has jurisdiction to try all crimes 
punishable by more than three years imprisonment, 
offenses of the press and political crimes. Of the en- 
tire panel, 36 names are drawn the day of trial, and 
these are reduced to the required number by permitted 
objections on either side and if necessary, by a further 
resort to chance drawing. 

Paraguay, June, 1933. 


emgage eed Uruguay is under the Constitu 


tion of March 1, 1919, which, ratified by a 


popular plebiscite on November 25, 1917, super 
seded the first Constitution of July 18, 1830. Be 
sides separating definitely church and state, and 


for women (which 
n any of the South 
Republics), the Constitution of 1919 
divided the Executive power between the President 
(there is no Vice-President) and a National Ad- 
ministrative Council of nine members, to whom 


preparing the way for suffrage 
was given them in 1921, ne 
American bl tl 





four of the seven Cabinet Ministers were respon 
sible. The President was to hold office for four 
years, without reelection within eight years; there 
was a Senate of 19 member ne for each of the 
Departments into which the Republic is divided, 
holding office for six years, renewable one-third 
each biennium, and a House of Representatives of 
123 members elected for three years 

The fact that the Colorado party, with a work 
ing majority in the House, and i 


n power in Monte 
1 


video, with nearly one-third of the population of 


the country, was nevertheless unable to get legisla- 
tion through the Senate, in which thirteen or more 
Senators were from sparsel pulated country De 
partments thus with a null ig majority in oppo 
sition to the party actually governing, together wit! 


the very poor working of the division of the execu 
tive power and responsil the Council talking 
a lot and doing little, was largely responsible for the 
March 31, 1933, coup d’état, in which the Council 
was temporarily detained and removed from office, 
after one member, an Ex-President, had committed 
suicide; issed, and a Deliber 
ative Assembly of 99 members, appointed by the 
President, undertook the legislative power for the 
country, and has been passing laws whose validity 
will some day have to be di Actually 
then, the Republic is running under a suspension 
of the Constitution, with a President and the ap 
pointed Assembly Elections, as promised, wet 
held on June 25, 1933, for 284 members (twice the 


Congress was disn 


termined 





total number of Congress f a Constitutional Con 
vention, were orderly and without the formal ab 
stention of anv of the minority parties, and resulted 


151 members of the five 

115 of the National 
. 12 Civic Unionists, and 
6 of the Communist Partv. The Convention is to 
get to work at once, it is hoped on the national holi 
day, August 25th, and is expected to produce a Con 


in the probable election of 


branches of the Col ra 
party, chief in opposicion 


stitution without the collegiate division of the 
executive power and with total suppression of the 


it mav be 


actual mandate 


Senate or some arrangement bv which 
made more responsive to the test 
of the electorate 

The Civil Code in force is that 
erably revised in 1914: the Code of Commerce dates 
from 1866, with a revision in 1900: the Penal Code 
is that of 1889. Both Codes of Procedure, Civil and 


€ 1895. consid 
Ol J, COT Ul 






Criminal, date from 1878. There is a 
reformed in 1879, and a Mining Code of 1884 
by mutual « 






solute divorce (for cause, 


the 
















































will of the woman alone) wv established 

the law of Oct. 26, 1907, modified by the la of 
July 11, 1910 and Sept. 9, 1913 (incorporated in th 
official edition of the Civil Code of 1914); but as t 


her property the married woman is still under thy 
Old Spanish rule of domination the hus 
vhich leads some of the conservatives to think 
the women, in obtaining the vote r which t 
were perhaps not ready, have gone about tl 
emancipation from the wrong en There is 


preme Court of five members, elect by Congrs 
and two Courts of Appeal, whose judges, and all 











lower magistrates, are appoint the Supre 
Court with the approval of the nate: all 
office during good behavior There n provi 
for any court to pass on the validity of any la 
the correctness of all of which Congress is the sole 
judge, and no appeal on the ground of unconstitu 
tionality : a lack which some jurisconsults have bee : 
led to think may permit the mere passing and j 
mulgation of a law which affects unfavorably for ; 
eign individuals or corporations within the count ; 
to be considered, in the internatio1 ense, a denia } 
of justice; and has on one or more isions in the 
past led the government to put a quiet veto I ‘ 
the representation of a fore t 
antagonistic law being debated in Congress 

In civil matters there are in cert cas¢ 
appeals (if the second decision reversed the ye 
and three instances; in criminal but i 
appeal. In civil litigation, there 1 
general complaint but no action by the lawyers: t 
responsibility seems to belong both to judges 
attorney but there is no disciplinat ict 
plied in any case. For all crime lving a se! 
tence of over two years in prison, ther: a jury 
six in first instance and a jury of twelve on appeal ; 
of whom a majority is sufficient f verdict 
both cas¢ In practice, the 
poorly, the panels being composed largely of 
hangers uneducated and inattentive, the verd 
being generally w ritten by the pr ling judg J 
law of Conditional Liberty (i. e role f Sept A 
24. 1930, gave great discretionary ers to the S : 
preme Court in freeing prisoner th or without 
bond, with the intervention on o n of : ¢ 
(District Attorney), and rev I 
has given rise to much discussi by, pen 
as to its operation, liberality, applicability t fu 
bility of extradition of a convict whose pat has been revoked 
and results in general. The death penalty s been abolishe 

The Law Faculty of the University | ee losed since 
April, as result of a students’ strike Faculty vote 
support of University autonomy, after the brief arrest and ex 
pulsion from the country of the Dean, for alleged anti-govert 
mental political activities; but voted on June 27th to reope 
and the students have promised to attend, with the approva 


and at the request of the Dean, from Argentina. Government 


supporters somewhat cynically suggest that this vote may hi 
been affected by the facts that while Sct was close 
the Faculty drew no salary, and that the Constitutional (¢ 


vention elections of June 25th showed such strong support f 





the governmental party that the oppositior ncluded furtl 
resistance to be hopeless; and add that t Government wa 
and perhaps still is, about to make sweeping changes in tl 
Faculties of Law and of the School of Med Women 


admitted as students in both Schools. Suffering perhaps n 

than most of the South American Republics from the delays 

in actual application of its legal 1 Uruguay as 1s 

generally known is well in advance in the enactment of moderr 

social legislation, and real liberty of person and 
Uruguay, June, 1933. 


f the press 








REVISION OF THE CORPORATION LAWS OF 
CALIFORNIA: STATE BAR COMPLETES 
IMPORTANT PUBLIC SERVICE 


By JoserH P. Logs 
Member of the Los Angeles Bar 
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to corporation acts 
yne by the Ohio, Minnesota, Cali- 
organized bars 
1929 the corporation laws 
by ideas crystal- 
of 1849 and 1879. 
business corporations were 
the extent to which corpora- 
institutions would de- 
his is illustrated 
m the “Debates and Proceedings 
yal Convention of 1878-1879” (p. 
of the conven- 
ime note in his time, is speaking: 
ith the proposition that corpora- 
| hold, on the contrary, that 
ps are altogether sufficient.” 
endly soil the corporation laws of 
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respected member 


ary. 


ir roots. 
ward a 
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vision, 


imilar idea expressed in 
constituton of 1879 
in all corporation 
yf a corporation should 
and personally liable for such pro- 
debts and liabilities, incurred while 
as the amount of shares held 
yf the subscribed capital. 
provision making directors 
creditors and stock- 
moneys embezzled or misappropri- 
ficers during the term of office of such 
XII, 5). Section Y of the same 
a corporation to hold for more than 
estate except such as might be neces- 
irrying on of business. Under 

k and bonded indebtedness could 
ed without consent of the larger 

ock, given at a meeting called aiter 

lished Chis notice could 

1 with, even agreement of one 

of the shares (Navajo Mining & 

ompany F. Curry, 147 

very stockholder was given the right 

XII, 12): therefore there could 

e€ no non-voting shares. Applying this section, 
the Supren urt of California decided (Del Monte 
Light & | Co. v. Frank C. Jordan, 196 Cal. 
+88) that a corporation could not issue shares hav- 
and other shares of no par value 
t par value. No foreign corporation 
business in this state on more fa- 
than those applicable to domestic 
Under this provision it was held (for 
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example, Thomas v Wentworth Hotel Co., 158 Cal. 
275) that stockholders of foreign corporations doing 
business in California were liable proportionately 
for the payments of its liabilities incurred within 
the state, in the same manner as were stockholders 
of domestic corporations. 

In 1873 the Civil Code became effective. In 
it were contained many sections relating to corpora- 
tions generally. Of necessity the code embodied in 
the law the vices contained in the constitution of 
1849, and after the adoption of the constitution of 
1879 code amendments, also of necessity, embodied 
the contained in that constitution. Typical 
examples were stockholders’ proportional liability 
ct... G.-d 


vices 


322) and a cumbersome method of increas- 
ing capital stock and bonded indebtedness (C. C. 
JY). 

The usefulness of the corporate form became 
more manitest during the years that followed. ‘The 
laws of states unhampered by narrow constitutional 
limitations and prohibitions were amended, mod- 
ernized and improved from time to time, and Cali- 
iornia business, mm constantly increasing volume, 
sought refuge trom the Calitornia laws im those ot 
other states whose statutes were consistent with 
practical needs. 

Until shortly before the legislative session of 
1927, although business men and lawyers com- 
plained of this condition freely and constantly, no 
real effort was made to cure the evil. Some patch 
work changes were made from time to time. A 
pooriy drawn and incomplete law was passed per- 
mitting the issuance of no-par-value shares (Stat. 
1923, p. 621); but few ventured to avail themselves 
of this defective statute. 

In 1928 a constitutional amendment was ap- 
proved by the people and became law, permitting 
corporations to adopt and use in their corporate 
names the word “Limited” or its abbreviation 
“Ltd.”, and the stockholders of such corporations 
were exempt from individual liability for its obliga- 
tions. This was a short but definite step in the 
right direction. It was not believed that the 
electors would approve a more radical amendment 
doing away entirely with stockholders’ liability. 

During this period efforts to interest certain 
chambers of commerce and other civic organizations 
in undertaking a general revision of the laws of the 
state relating to corporations met with failure. 

At about the time of the organization of the in- 
corporated State Bar in 1927, Mr. Thomas C. Ridg- 
way, of the Los Angeles Bar, and president of the 
old California Bar Association, was interested in 
the movement and undertook to propose the forma- 
tion of a Bar Association Committee to carry 
on the work. Coincidentally, Professor Henry W. 
Ballantine, of the University of California Law 
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School, published an article in the University of 
California Law Review, (Vol. XV, No. 5, July, 
1927) under the title “Legislative Developments in 
Corporation Law,” in which the need of radical re- 
vision was suggested. 

Within a few weeks thereafter the State Bar 
became a fact, Mr. Ridgway became a member of 
its first board of governors, and through his efforts 
a committee was appointed “to revise the corpora- 
tion laws of the state.” Of this committee William 
H. Gorrill of San Francisco was chairman and Pro- 
fessor Ballantine was draftsman. Members of the 
committee were appointed from the San Francisco 
and the Los Angeles bars. 

At once the committee realized that it could 
not submit a modern law of corporations as long as 
it was shackled by the constitution of the state. 
When the legislature met in 1929, a few amend- 
ments were prepared and submitted which improved 
the law in some details, but of far greater impor- 
tance was a joint resolution submitting to the peo- 
ple of the state a constitutional amendment which 
in effect repealed every provision in the constitution 
which forbade the adoption of a code of corporation 
laws adapted to the needs of business. 

At the general election held in November, 1930, 
the amendments were approved by a substantial 
majority, and the State Bar, acting through its com- 
mittee, was free to proceed. 

The legislature of 1931 adopted, without dis- 
sent in either house, a new liberal General Corpora- 
tion Law (Civil Code, Sections 277 to 413). 

As was to be expected, the further study of the 
new code provisions disclosed certain defects and 
the need of some further improvement. The com- 
mittee continued its labors and through its efforts 
there was introduced and passed in the 1933 legis- 
lative session Assembly Bill 185, Chapter 533, 
Statutes 1933, containing a further refinement and 
revision of many sections and a number of new 
sections. This bill was signed by the governor and 
will take effect on August 21st, 1933. 

A detailed exposition of the new California law 
will not be attempted here. Those interested will 
find the law itself in the Civil Code of the state and 
in the California Statutes of 1931 and 1933. The 
best exposition of the 1931 amendments, their aim 
and background is contained in “California Cor- 
poration Laws” written by Professor Ballantine, 
the committee’s draftsman, shortly after those 
amendments became effective. No one is better 
qualified to explain the changes; and incidentally 
the writer ventures to profess the hope that Pro- 
fessor Ballantine will bring his work down to date 
with a 1933 supplement explanatory of the 1933 
changes in the law. 

A few of the more striking and fundamental 
changes accomplished in 1929, 1931 and 1933 
through the work of the committee may be noted 
here. 

The statutory proportional liability of stock- 
holders has been eliminated. 

Directors are no longer absolutely liable, as 
they formerly were, notwithstanding the lack of 
negligence or knowledge, for the misappropriations 
or embezzlement of corporate funds by officers. 

Corporations have perpetual existence, whereas 
under the former laws their corporate existence 


was limited to a period not exceeding fifty years 
Even after dissolution they now continue for the 
purpose of winding up their affairs. 

The ultra vires doctrine is abrogated except as 
to the responsibility of the directors to the corpora- 
tion for excesses of authority. 

Ambiguous and confusing use of such expres- 
sions as “capital stock” has been eliminated and 
California corporations now have “stated capital.” 
It is made clear that stated capital is not assets, that 
it is a mere measure of a margin of 
liabilities applied to determine whether or not the 
declaration of dividends, the purchase by a corpora- 
tion of its own shares or the distribution of assets, 
are forbidden. Restrictive provisions relating to 
paid in surplus or to the surplus resulting from a 
reduction of stated capital deemed necessary to pro- 
tect creditors and preferred shareholders are 
applicable to the withdrawal of assets, thus closing 
a loophole which is found in the Delaware law 

The Uniform Stock Transfer Act is embodied 
in the Code (Section 330.1—330.22), although, due 
to the opposition of certain creditor groups, the 
provisions of the Uniform Act relatin; 
tachment of shares were omitted. 

The chapters on Merger and Consolidation (( 
C. 361, et seq.) and on Winding Up and Dissolu- 
tion (C. C. 399, et seq.) contain features heretofore 
missing in California. 

California corporations are now 
bine par value shares, of the same or different par 
values, with no par value and to i 
classes of shares with restricted voting rights or 
no voting rights whatsoever, as are corporations 
organized under other modern corporation laws 
Authority may be delegated to the directors to fix 
the terms of classes and series of unissued preferred 
shares. 

The financial features of the law, including 
among others the sections relating to stated capital, 
the purchase of shares, the declaration and payment 
of dividends, and reports and statements, were writ- 
ten with the aid of public accountants, whose 
technical knowledge and practical familiarity with 
the subject matter have produced provisions which 
seem a contribution to the progress of corporation 
law. 

The history of this comprehensive revision of the 
corporation laws of California, sponsored and car 
ried through by the State Bar, and a similar study 
of reforms in the same field effected in other juris 
dictions demonstrate that lawyers, with organiza 
tion and by careful and persistent effort, can render 
useful services to society in initiating and carrying 
through the improvement of substantive law. Such 
services are not purely local in their nature, for it 
will be found by a comparison of these various new 
corporation laws that much that is of value in those 
compiled for and adopted by one state is quickly 
drawn upon and adapted to the uses of other states 
in which revisions in the same fi undertaken 

The thesis announced in the opening paragraph 
of this article would require less exposition were it 
not for the fact that there are still some who dispute 
it. During the course of the work in California 
some objection was raised to the undertaking by 
the State Bar of the consideration of legislative mat- 
ters affecting substantive law. 
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Standing Committees 


Admiralty and Maritime Law 
LAWRENCE Bocte, Seattle, Wash., Chairman 
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Chairman 
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| James M. Beck, Washington, D. C., Chairman. 
SAMUEL P. Weaver, Spokane, Wash 
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RANCIS J. SULLIVAN, New York City 
Commerce 

Rusu C. Butter, Chicago, Chairman 

Harotp J. GALLAGHER, New York City 

Van Dyke NorMANn, Louisvil lle, Ky 
Murray M. SHoeMAKER, Cincinnati, O 
iscak C. H Detroit, Mich. 

Commercial Law and Bankruptcy 
lacop M. Lasuty, St. Louis, Mo., Chairman. 
Henry C, SHuLL, Sioux City, Iowa 
Frank C, Ottve, Indianapolis, Ind 
Epwin S. S. SUNDERLAND, New York City 
Rospert STONE, peka, Kans. 

Communications 


Joun W. Gutper, , Chairman 
JoHN C. KENDALL, 
Water A. Lyspranp, Oklahoma City, Okla 
BerHuet M. Wesster, Jr., New York City 


DoucLas ARANT, Birmingham, Ala. 


Washington, D. C 
Portland, Ore 


Jurisprudence and Law Reform 
E. Warren Everett 
Newton D. Baker, Cleveland, O. 
SAMUEL W. Forpyce, St. Louis, M« 
W. I. Evans, Miami, Fila. 
James F. Amsuie, Coeur d'Alene, Ida 
Cuartes A. Bearpstey, Oakland, Cal 
James H. Corsirt, Suffolk, Va. 
3urT W. Henry, New Orleans, La 
D. Basit O'Connor, New York City 


Legal Aid Work 


RecInALD Heser SmitH, Boston, Mass 
Joun S. Brapway, Durham, N. C. 
Davin A, Frank, Dallas, Tex. 


*, Chicago, Chairman 


Davip ALFrep SKEEN, Salt Lake City, Utah 
Kimpton Extrs, Los Angeles, Calif 

Noteworthy Changes in Statute Law 
JosepH P. CHAMBERLAIN, New York City, Chairman 
Wittram W. Evans, Patterson, New Jersey 
Henry M. Bares, Ann Arbor, Mich 


June C. Smiru, Centralia, Ill. 
ArtHuR W. MAcHE r., Baltimore, Md. 


Professional Ethics and Grievances 


ArTHUR E. SurHERLAND, Rochester, N. Y., Chairman. 
Joun HINKLeEy, Baltimore, Md. 
D. J. F. Strorner, Welch, W. Va 
Francis J. Carney, Boston, Mass 
Greorce B. Martin, Catlettsburg, Ky 
Ore L. Puiiurpes, Denver, Colo. 
Grorce B. Harris, Cleveland, O. 
Publications 


CuHartes P. Mecan, Chicago, Chairman 
Artuur G. Powe tt, Atlanta, Ga 

Epncar S. McKarc, Philadelphia, Pa. 
Frank P. Barker, Kansas City, Mo 

E. Bryrue Stason, Ann Arbor, Mich. 
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Publicity 
Watter H. Eckert, Chicago, Chairman. 
Perer Q. Nyce, Washington, D.< 
Witram WaALLer Younc, New Orleans, La. 
Sipney S. Goruam, Jr, Chicago, Ill. 


Unauthorized Practice of the Law 
Joun G. Jackson, New York City, Chairman. 
Joun R. Snivecy, Rockford, Ill. 
Wm. C. Ramsey, ‘Omaha, Nebr. 
Joun A. Expen, ‘Cleveland, O. 
Sot Weiss, New Orleans, La. 


Special Committees 


Administrative Law 
Louis G. CALDWELL, Washington, D. C., Chairman. 
O. R. McGurre, Clarendon, 
Cuares B. Ruac, Jr., Boston, Mass. 
Tuomas B,. Gay, Richmond, Va. 
Fe.rx FRANKFURTER, Cambridge, Mass. 


Amendments to Federal Securities Act 
Cuester I. Lonc, Washington, D. C., Chairman. 
James M. GRAHAM, Springfield, Ill. 

Hersert A, FRIEDLICH, Chicago, III. 
A. I. HENDERSON, New York City. 
Wm. S. DALzELL, Pittsburgh, Pa. 


Award of American Bar Association Medal 
J. Weston ALLEN, Boston, Mass., Chairman, 
Wits Van Devanter, Washington, D. C. 
Siras H. Strawn, Chicago, III. 
Cuaries A. Boston, New York City. 
Gurney E, New.tn, Los Angeles, Cal. 

Canons of Ethics 

Cuar.es A. Boston, New York City, Chairman. 
A. K. Garpner, Huron, S. D, 
Tuomas W. Davis, Wilmington, N. C 
W. H. H. Piatt, Kansas City, Mo. 
Raymonp G. Younc, Omaha, Nebr. 


Coordination of the Bar 
Jerrerson P. CHannier, Los Angeles, Cal., 
Puiuip J. WIcKSER, Buffalo, N., Y. 
James Grarron Rocers, Boulder, Colo. 
Harry S. Knicut, Sunbury, Pa. 
Joun C. Townes, Houston, Tex. 


Facilities of the Law Library of Congress 
James O. Murpock, hd = me gy 8 D. C., Chairman. 
CHARLES WARREN, Washington, D iS 
Roscoe Pounp, Cambridge, Mass. 
Georce W. WIcKERSHAM, New York City. 
Lessinc RosentTHAL, Chicago, III. 

Federal Judicial Appointments 

Joun W. Davis, New York City, Chairman. 
Cuartes S. Wuirman, New York City. 
Cuester I. Lone, Wichita, Kans. 
Ww. B. Greenoucn, Providence, R. I. 
Tuomas F. Bayarp, Wilmington, Del. 
Guy A. THompson, St. Louis, Mo. 
Gurney E. New in, Los Angeles, Calif. 
R. E. L. Saner, Dallas, Texas. 
Henry Upson Sims, Birmingham, Ala. 
Artruur C. Denison, Cleveland, O. 
Percy D. Mappin, Nashville, Tenn. 
NaTHAN Wru1aM MacCuesney, Chicago, III. 
Dan M. Ke tty, Butte, Mont. 
J. Gmsert Harpcrove, Milwaukee, Wis. 
Crarence E. Martin, Martinsburg, W. Va. 


Federal Taxation 
Georce M, Morris, Washington, D. C., Chairman. 
Harry C. Weexs, Wichita Falls, Tex. 
Henry W. Toit, Denver, Colo. 
Louis A. Lecuer, Milwaukee, Wis. 
Grorce B. Younc, Montpelier, Vt. 
Maset WALKER WILLEpRanpdr, Washington, D. C. 
Rosert N. Miter, Washington, D. C. 


Chairman. 
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Leo S. Rowe, Washington, D. C 
.Epwarp Scuuster, New York City 


International Bar Relations 


Municipal Law 
C. W. Tooke, New York City, Chairma 


nry P. CHANDLER, Chicago, Ill. 
Semi-Centennial Fund 

|. Weston ALLEN, Boston, Mass., Chairmar 

ee . Georce S. Kiocx, Albuquerque, N. M 

Judicial Salaries Joun H. Bococx, Richmond, Va. 

ALEXANDER B. ANpreEws, Raleigh, N. C., Chairman FarLe W. Evans, Wichita, Kans. (ex-ofhci 

Joun L. Tye, Jr., Atlanta, Ga. To Consider Organization of Section of Real Property Law 

WALTER S. Foster, Lansing, Mich. R. G, Patron, Minneapolis, Minn., Chairman 
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Cuartes R. Harpin, Newark, N. J. Georce E. Beers, New Haven. Conn. 

3ARNETT E, Marks, Phoenix, Ari W. M. Croox, Beaumont, Tex. 
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Association in « icy matters wl 
Alabama if would be impossible to have a meet 
avec c ing of the Commission itself. President 
Oberdorfer has announced that the cor 
si mittee will be selected from lawyers in 
State Bar Requests the Bar Commis- ‘ close proximity to Birmingham to 
sioners to Promulgate Rules Raising : cilitate their assembling for counsel 
Bar Admission Requirements to The newly elected officer 
Not Less Than American Bar dent, A. Leo O 
Association Standards ist Vice Preside 
niston; 2nd Vice 
Inge, Mobile; » 


' 


rison, Birmingh 





; 


The annual meeting of the Alabama 
State Bar Association was held at Bir- 
mingham, July 7 and 8, with President 
John D. McQueen presiding. After the 
invocation by the Rector of > Church r 
of the Advent, and address of welcome Kentucky 
by William M. Rogers of the Birming- ¢ 
ham bar, and response by Francis J. 
Inge of Mobile, the Association heard Thirty-second Annual Meeting of the 
with interest an address by Mr. John Kentucky State Bar Association 
L. Goodwin of the Montgomery Bar, One of the Best on Record 
upon the subject of “Municipal Financ- Last March the Executive Committ 
ing as Affected by Recent Legislation.” of the Kentucky State Bar ssociatic 
It was then both entertained and in- due to the preva nk hol 
structed by Judge A. W. Cozart of poned the 1933 
Columbus, Georgia, a former president regular month { 
of the Georgia Bar Association, who The 32nd Meeting 
delivered an address entitled “Men and was held Thurs 
Measures.” 13th and 14th 

Mr. Seybourn H. Lynne of the De- Leo OBERDORFER Frankfort, Kent 
catur Bar discussed “The Recent President Alabama Bar Associatio1 one of the most 
Amendments to the Bankruptcy Act,” the best attende j 
and Professor William M. Hepburn, of The address of welcome was de- 
the University of Alabama, “The Fed- “Be it resolved by the Alabama livered by Mr : = hag, Pres 
eral Securities Act;” following which B A EY : sth dent of the Franklin County ar Ass 

: sar Association, in annual meetin , ' 
an open forum, led by Forney Johnston : "nla epaga ciation, and was seconded by Hor 
of Birmingham, on “Recent Noteworthy sembled, that es tae ae , Ruby Laffoon, G rnor of Kentucky 
State and Federal Legislation” was par- CP!™on 0! this association thi Mr. M.C.S f ler 
ticipated in by many of the lawyers 
present. 

At the annual dinner Dean Herschel be raised so that the same shall be not His Practice.” 

W. Arant, of the Ohio State University, less than those prescribed and recom- Under the sul 

delivered an address on “Weighing the mended by the American Bar Associa- yers of Kentucky 1. Bailey | 
Legal Profession” in which he strongly tion; and Wootton, Attor reneral of Ker 
advocated, among other needs, the rais- “Be it further resolved, that the Board tucky, rendered a fascinating account of 
ing of the standards for admission to of Bar Commissioners of Alabama is some of the old Kentucky mountain 
the bar. The next day the Association hereby requested to promulgate and put Circuit Riders a1 t rroblems and 
was addressed by Dean A. J. Farrah into effect, at as early a date as it shall pleasures surrou g them 
of the University of Alabama, whose deem practicable, such rules and reg- Judge Richard Priest Dietzman, « 
subject was “The American Bar Asso- ulations relative to admission to the the Kentucky Court of Appeals, ad 
ciation Standards for Admission to the practice of law in Alabama as may be dressed the iation on a subject 
Practice of Law and How Enforceable.” necessary in order to carry out the ex of broad interest t ‘ntucky lawyers 

Following the addresses of Dean pression herein contained.” “The Practice 930.” 

Arant and Dean Farrah, the Association The Association also adopted a res- At the Annual Banquet held on July 
unanimously adopted the following olution providing for the appointment of 13, 1933, Hon arence E. Martin 
resolution: an executive committee to represent the President of the American Bar Associa- 








\\ 
standards for admission to the practice Accociation. de 
of law in the State of Alabama shou dress on the sul 
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Setpen Y. TRIMBLE 
President Kentucky Bar Association 





tion, delivered the principal address. His 
stirring speech was on the subject “Our 
Growing Federal Power.” 

On the second day of 
Judge S. S. Willis, formerly of the 
Kentucky Court of Appeals, delivered 
an enlightening address on the subject 
Uniform and Conditional Sales.” 

Rawlings Ragland, Student Editor of 
the Kentucky Law Journal, spoke on 
Learning to be Lawyers.” 

Senator M. M. Logan of Kentucky 
was scheduled for a speech entitled 
“Some Problems of Government” but 
was unable to attend. Former Senator 
A. O. Stanley made a last minute sub- 
stitution for Senator Logan and per- 
formed in his usual eloquent fashion. 

On July 13th the Governor and Mrs. 
Laffoon entertained the members of the 
Association and their ladies at a buffet 
luncheon at the Governor’s mansion. 

After the Annual Dinner the Asso- 
ciation members were the guests of the 
local Bar on a Moonlight Boat-ride up 
the beautiful Kentucky River. 

Numerous Committee reports 
made and discussed. 

The Officers and Executive Commit- 
tee elected for the year 1933-1934 are as 
follows: President, Selden Y. Trimble, 
Hopkinsville; Secretary, Wilson W. 
Wyatt, Louisville; Treasurer, William 
B. Gess, Lexington. 

Executive Committee: 
Clark, Hopkinsville; 
Russellville; L. A 


the meeting 


were 


Alvan H, 

Coleman Taylor, 
Faurest, Elizabeth- 
town; Lafon Allien, Louisville; Allen 
Prewitt, Frankfort; Otis W. Bertels- 
man, Newport, J. T. Metcalf, Win- 
chester; M. C. Swinford, Cynthiana, and 
the President, Secretary and Treasurer, 
Ex-Officio. 

Vice-presidents: E. L. Cooper, Ben- 
ton; R. Miller Holland, Owensboro: 
Otis M. Mather, Hodgenville; Wm. D. 
Becker, Louisville; Linzy O. Thompson, 
Lexington; Orie S. Ware, Covington; 

H. Harman, Pikeville. 

Witson W. Wyatt, Secretary 





Michigan 





Michigan State Bar Association Holds 
Forty-third Annual Meeting 


The Forty-third Annual Meeting of 
the Michigan State Bar Association was 
held in Grand Rapids, Michigan, on 
August 30. The meeting was held sim- 
ultaneously with that of the American 
Bar Association. It was felt by the 
Directors of the State Association that 
in view of the fact that most of our 
members desired to take advantage of 
the convenient opportunity of attending 
the American Bar Association meeting, 
the State Association should hold its 
meeting concurrently with that of the 
larger Association. It was also felt by 
the Board that the State Association’s 
meeting should be limited to the trans- 
action of necessary business in order 
that full time and opportunity might be 
available to enjoy the splendid program 
of the national Association. This plan 
was followed, and the state meeting, 
therefore, consisted simply of a busi- 
ness meeting. Reports of committees 
were received and acted upon. Officers 
were elected for the ensuing year as 
follows: President, Carl V. Essery, De- 
troit; Vice-president, Roy E. Brownell, 
Flint; Secretary, E. Blythe Stason, Ann 
Arbor; and Treasurer, Clare J. Hall, 
Grand Rapids. 





Pennsylvania 





Pennsylvania Bar Decides to Locate 
Headquarters at Harrisburg and Put 
Permanent Executive Secretary 
in Charge—Limited Admis- 
sions Plan Rejected— 
President’s Address 


The Pennsylvania Bar Association 
held its annual meeting at Bedford 
Springs on June 21, 22 and 23. 

The address of President William J. 
Fitzgerald, of Scranton, on “Regulation 
or Self-Control” dealt with familiar 
tendencies toward Government control 
of business and pointed out the desira- 
bility of the development of a system of 
self-control. This part of the address 
seems a striking anticipation of much 
that is being attempted in that direc- 
tion at Washington today. 

President Fitzgerald said in part: 

“It seems that the time has arrived 
in our history when some of our groups 
should be capable of self-regulation, and 
if so they should be encouraged, and in 
the cases where self-regulation is already 
working well, to substitute government 
regulation would be to set back the 
clock, Before any group can attempt 
self-control it must follow the exam- 
ple of the bar. It must accept full re- 
sponsibility for results and it must set 
the common interest of the group above 
that of any selfish individual. tt must 
interest itself in procuring the enact- 
ment of proper laws that may be needed 
just as the bar has done for many years. 
At the last session of the Pennsylvania 
Legislature, seven laws were passed on 
the recommendation of the Pennsylvania 
Bar Association for the purpose of facili- 
tating the administration of Justice... . 


“If our legal procedure is defective 
it is the responsibility of the bar asso- 
ciations to provide the remedy. If our 
banking laws are defective it is the re- 
sponsibility of our bankers to present 
new laws. If our railroad laws are de- 
fective the burden is on our railroads to 
tell us what is needed. They all have 
plenty of lawyers and they all should 
know what they want. Furthermore 
many of the Chief Executives of the 
railroads, the banks and the various in- 
dustries are lawyers, and it should be an 
easy thing for them to bring into busi- 
ness the habits that they have learned 
at the bar. 

“It must be remembered that laws are 
made primarily to guide people and not 
to regulate them. The guard rails on 
our roads are not intended to keep peo- 
ple from going off the road that wish 
to go off but are intended to keep peo- 
ple on the road who wish to stay on. 
In all legislation it is always assumed 
that the reasonable man will, to the 
best of his ability, observe a good law, 
and we have also found out by ex- 
perience that people cannot be expected 
to observe bad laws. The basis of all 
regulation whether it be by self-control 
or otherwise, must always be good law. 

“Any group that attempts self-control 
must provide proper laws, if any are 
needed, provide a proper code of ethics 
and the machinery for enforcing it. 
They must also by legislation or other- 
wise, gain some means of suppressing 
the business pirate, that ruthless indi- 
vidual, who only thinks of selfish ends 
and has no regard for the interests of 
either his class or the people.” 

Mr. Allen Wardwell, of the New York 
Bar, delivered an address on “Legal 
Aid,” and on Friday Director John H. 
Fertig, of the Legislative Reference Bu- 
reau, made an address on “Legislation” 
in which he reviewed the session of the 
1933 Legislature. He stated that the 
outstanding achievement of the session 
was in the field of codification. Not 
only were the Codes numerous, but they 
were likely to prove of great benefit to 
the State. The Codes to which he re- 
ferred were: The Second Class Town- 
ship Law; The Non-Profit Corporation 
Law; The Business Corporation Law; 
The Building and Loan Code; The 
“Department of Banking Code”; The 
Banking Code; The General County 
Assessment Law; The Aeronautical 
Code; The Juvenile Court Law. 

A large part of the sessions were 
taken up with reports of the various 
committees. That of the Committee 
on Public Relations showed that of the 
eight bills sponsored by the Associa- 
tion six had been passed by the Leg- 
islature. It stated that the committee 
did not find the most cordial relation- 
ship existing between the Legislature 
and the Association and certain sugges- 
tions were made for helping the situa- 
tion. One of these was that the Asso- 
ciation sponsor a dinner meeting for 
all lawyer members of the Legislature 
at every session—this not for the pur- 
pose of advancing legislation but to af- 
ford all lawyer lawmakers a chance to 
become better acquainted. 

The report of the Committee ap- 
pointed to consider amendments to the 
rules of the Supreme Court relating to 
requirements for admission to the Bar 
made the following recommendation: 

“That the Pennsylvania Bar Associa- 
tion approve the principle of a limita- 
tion of the number of applicants who 
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may be admitted to the Bar each year, 
such limitation to be prescribed by the 
Common Pleas and Orphans’ Courts in 
the several counties in accordance with 
the requirements of the county as viewed 
by such courts, and that such legal 


courts throughout the State be apprised 
of the adoption of such a resolution.” 

As might be imagined, the proposal 
caused a spirited discussion and was 
finally rejected by the Association. 

Mr. Harold B. Beitler of Philadel- 
phia, who had served as Secretary for 
many years, was elected President for 
the ensuing year and Mr. John Mc. J. 
Smith of Harrisburg, was chosen as 
Secretary. 

It was decided that the permanent 
office of the Secretary would be located 
in future at Harrisburg and that a full- 
time Executive Secretary would be 
placed in charge. 





Vermont 





Recent Federal Legislation and Its Con- 
stitutional Bearings Discussed at 
Vermont Annual Meeting 


The fifty-sixth annual meeting of the 
Vermont Bar Association was held in 
the building of the National Life In- 
surance Company in Montpelier on Oc- 
tober 3 and 4, 1933. The meeting was 
largely attended and was one of the 
most successful in recent years. The 
address of the President, Walter H. 
Cleary of Newport, was devoted to the 
work of the Association with sugges- 
tions as to plans for the future, espe- 
cially in cooperation with the American 
Bar Association and the American Law 
Institute. Both of these recommenda- 
tions were referred to the Board of 
Managers. 


The usual committee reports were 
presented and in addition a report of 
a special committee of which Hon. 
Charles H. Darling of Burlington is 
chairman, appointed to procure portraits 
of former judges and other notable law 
yers and publish them in the proceed- 
ings of the Association. Twenty-one ot 
the portraits appear in the current vol 
ume of the Proceedings. 

The work of the Vermont Founda- 
tion, a state wide community trust, was 
described by Judge Clarence P. Cowles 
of Burlington. 

On Tuesday evening Hon. Warren 
R. Austin, United States Senator, gave 
a remarkable address on the subject 
“Constitutional Government Must Be 
Saved.” The recent federal legislation 
and its bearing on constitutional ques- 
tions were discussed. 

On Wednesday, Prof. W. Barton 
Leach of Harvard Law School talked 
on lessons to be learned in the drafting 
of wills and trusts from the present 
depression. His talk was very inter- 
esting, especially as many actua! illus- 
trations were given. 

At the annual dinner, speeches were 
made by his excellency, Governor Stan- 
ley C. Wilson; Hon. John S. Buttles, 
Superior Judge; Hon. Martin T. Man- 
ton, Senior Judge of U. S. Circuit Cour: 
of Appeals for the Second Circuit, and 
the Hon. Herbert Parker, former at- 
torney general of Massachusetts. All 
of the speakers emphasized the rapid 
changes in conditions and their influence 
on the law. 

Memorial addresses were given on 
former members: Chauncey G. Austin, 
William W. Stickney, Fred M. Butler, 
and Julius A. Willcox. 

The following officers were elected: 
President, Fred E. Gleason, Montpelier; 
Vice-presidents, Samuel H. Blackmer, 
Bennington; Louis A. Perkins, Wind- 
sor; A. Perley Feen, Burlington; Secre- 
tary, H. J. Conant, Montpelier; Treas- 
urer, Webster E. Miller, Montpelier; 
Member of Board of Managers, J 
Ward Carver, Barre. 

H. J. Conant, Secretary. 





Wisconsin 





The Wisconsin State Bar Convention 

Appoints Committee to Study and Pre- 

sent Plan for Unified Self-Governing 
Bar 


The State Bar Association of Wis- 
consin held its annual meeting June 21, 
22, and 23 at Lawsonia, a summer re- 
sort hotel beautifully located on Green 
Lake in the east central portion of 
Wisconsin. It was the first time the 
Association has chosen a summer resort 
as its meeting place, but the experiment 
proved to be successful and many ex- 
pressed the desire to return to the same 
place for future meetings. 

The total attendance of 500 exceeded 
that of previous conventions and was 
far beyond expectations. Three hun- 
dred ninety-seven plates were laid at 
the banquet. While many enjoyed golf, 
swimming, tennis, bridge, and other 
recreations, yet these did not seem to 
detract unduly from the business meet- 
ings. An orchestra furnished music for 
luncheon and dinner and for dancing 
after the evening program This was 


enjoyed by many and gave excelle 
portunity for members to mingle a: 
come acquainted. 

The subject of the president's 
address was, “The Power of Cour 
Declare Laws Unconstitutional 
power was very ably defended by | 
dent W. T. Doar of New Richm 

The address to the Associati 
Wednesday evening was given by 
Justice Samuel B. Wilson of the M 
sota Supreme Court, his b 
“Some Moments with the Judic 
He gave his views and conclusio: 
to many of the various matters 
arise in the experiences of lawyers 
judges and it was plain that his 
were based on ripe experience and 
observation, coupled with straight tl! 
ing. The address contained much 
philosophy as to the individual conduct 
of the lawyer, his training, his aims 
ambitions; and especially did the ( 
Justice emphasize the opportunity w 
the lawyer has, over and above n 
bers of other professions, to give rea 
service to his fellowmen He stated 
that happiness for the lawyer come 
through service and achievement, rat 
than material rewards 

United States Senator | 
of Fond du Lac, presided at the 
quet and introduced the speakers 
Justice Burr W Madison 
Judge Patrick T. Stone, recently 
pointed United States Judge for 
Western Judicial district of Wiscons 
spoke briefly, after which Senator Duff 
introduced the principal speaker of 
evening, Mr. Carl R. Latham of ( 
cago, who gave an account of the diff 
culties the Chicago Bar has experienc: 
in recent years in endeavoring to have 
capable and honest judges elected 
the Bench of Chicago, men who would 
be free from influence of politics and 
graft. 


subject 


Ryan Duff 
} 


Jone Ss oO! 


Round Table Discussions 
One of the most interesting number 
on the program was round table di 
cussion or debate on the questior 
whether the attorneys in a case should 
consent to settlement or should insist 


Cart B. Rix 
President Wisconsin Baz 
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1 trial in the following circum- 
An action is at issue and has 
for trial; parties and witnesses 

ent; the jury is impaneled; the 
re announces that the attorneys 
parties will confer in his cham- 
settlement of the action 

was exclusively by law- 

ss than five years’ practice 
ardman of Madison, and Bar- 
w of Superior, argued in fa- 

ial: while Francis Wilcox of 
re, and James P. Taugher of 
kee, argued in favor of settle- 


Both sides of the question were 
ndled 
ther round table discussion was 
the timely subject of “Recent 
ition and Decisions of the Su- 
Court of Wisconsin on Mortgage 
sure Action including appoint 
yf receivers and confirmation of 
The discussion was led by Fer 
hite, River Falls, Willis E. Don 
Menomonee, a member of the Legis 
Ralph Jackman of Madison, and 
Swansen Milwaukee 


Incorporation of the Bar 





loyd K. Garrison of the Un 
Wisconsin law school gave 
New and Used 


LAW BOOKS 


| For libraries, lawyers and law students. New 
| Catalog No. 69 mailed on request. Libraries 
appraised. 
ILLINOIS BOOK EXCHANGE 
337 W. Madison St. Chicago, Ill. 








Q Judicial Robes 


r Academic Clothing and 
, Church Vestments 


x Catalogs Free on Request 


| The C. E. WARD COMPANY 
Box J, New London, Ohio 











74.000 
Shorthand 
Phrases 


Before January ist the National 
Shorthand Reporters Association 
will issue a book for Pitmanic writ- 
ers containing 7,500 standardized 
shorthand phrases Suggestions 
have been received from reporters 
all over the country and published 
in the official magazine. Commit- 
tees have tried these outlines for 
conformity to system, speed and 
legibility; possible conflicts have 


been eliminated New words are 
being added to our language con 
stantly, court room proceedings are 


less formal, speech more rapid 
Shorthand must keep pace with this 
changing language and increased 
speed. N. S. R. A. members are 
on the alert to render better serv- 
ice 
A. C. Gaw, Secretary, 

Elkhart, Indiana 
“Have it reported—the record 
never forgets.” 








talk on the experience of other states ciples of Bill No. 260 S., relating to ad- 
with incorporated Bars. He reviewed missions to the Bar, this having been 
the development of Bar incorporation recommended by the Committee on 
down to the present time and told par- Qualifications for the Bar. This bill, if 
ticularly of the experience of the Cali- passed, would require the Supreme Court 
fornia Bar since its incorporation. He to fix that percentage of the graduates 
urged the adoption of a resolution rec- of law schools in the lower brackets, as 
ommending that a committee be ap- to standings, which would be required to 
pointed to study this subject and present pass the State Bar examination as a 
a plan for a unified, self-governing Bar. condition of admission to practice. Those 
[his action was also unanimously rec- in higher brackets would be admitted 
ommended by the Resolutions Commit- on diploma. 
tee. The resolution was adopted by a Carl B. Rix, of Milwaukee, who 
large majority. served last year as president of the Mil- 
A resolution was also adopted en- waukee Bar Association, was elected 
dorsing the action taken at the mid-win- president. He has practiced in Milwau- 
ter meeting which approved the prin- kee for 27 years and has taught in the 
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A clear statement of policy* of a casualty insur- 
ance and bonding company that has paid over 
$258,000,000 in claims to its policyholders. 











“The Maryland Casualty Company has 
always tried to look at the question of 
claim adjustment from the standpoint 
of the policyholder.” 
“This means that when an assured 
of the Company promptly reports an 
accident . . . he can relieve himself of 
further concern in connection with it 
(up to the limit of his policy). .... 
This eliminates as well, all necessity 
for correspondence with claimants and 
their legal representatives, or 
worry about State laws.” 


— 





*From “Facts about the Maryland”, the source-book of in- 
formation for prospective and new agents of the Company 
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Marquette Law school for 25 years. He 
is deeply interested in Bar Association 
affairs, in legal education, and in raising 
the standards of the Bar. He is a grad 
uate of the law school of Georgetown 
University, Washington, D. C., and is 
head of the firm of Rix, Barney & Kuel 
thau. T. L. Doyle of Fond du I 
elected vice president and Gils 
Glasier was re-elected secretar 
treasurer. The following were el 

to represent their respective circuits o1 
the Board of Governors: ist, Val \ 
Dittmann, Kenosha; 2nd, Frank 17 
3oesel, George A. Affeldt, Paul R. New 
comb, Benjamin Poss, Malcolm K 
Whyte, Bernard V. Brady, Gerald P. 
Hayes, W. J. Zimmers, all of Milwau 
kee; 3rd, Edward J. Dem 


psey, Oshkosh 


ith, A. L. Hougen, Manitowoc; 5th, H 
E. Carthew, Lancaster; 6th, Jesse E. 
Higbee, LaCrosse; 7th, R. B. Graves, 
Wisconsin Rapids; 8th, S. Swenumson, 
Baldwin; 9th, Emerson Ela, Madison, 
and Thomas W. King, Spring Green; 
10th, Stanley A. Staidl, Appleton; 11th, 
Peter B. Cadigan, Superior; 12th, Otto 
A. O6cestreich, Janesville; 13th, E. A 
Kletzien, Menomonie Falls; 14th, Joseph 
Martin, Green Bay; 15th, Herman 
Leicht, Medford; 16th, A. J. O’ Melia, 
Rhinelander; 17th, Eli S. Jedney, Black 
River Falls; 18th, Roy E. Reed, Ripon; 
19th, Clarence E. Rinehard, Chippewa 
Falls; and 20th, Allan V. Classon, 
Oconto , 

GLASIER 
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The Movement for Bar Integration 





In the early part of 1931 the Con 
ference of Bar Association Delegates 
published a pamphlet entitled State Bar 
Acts Annotated. It contained virtually 
all the bar acts to that time. The edi 
tion is nearly exhausted so the Con- 
ference has authorized a lition 
which will carry the record down to 
date and be more useful even than the 
original. It will present variations on 
the standard types of bar statutes, not 

ably the brief acts adopted in South Da 
kota and Washington. It may take 
several months to prepare the revision 
and meanwhile inquirers will be able t 

receive copies of the first edition 


second € 


In no two states do the bar associa- 
tions react identically to the 
movement. ‘In Wisconsin the 
Association has been much augmé 
through the federation of local 
tions and a strong, representative gov- 
erning board. Only recently has the 
Association created a committee to in- 
vestigate and report on complete uni- 
fication. The chairman of the con 
tee is Mr. Claire B. Bird, Wausau 
it should be noted as a matte 
tory that Mr. Bird, preside 
Association in 1914, was the first 
ecutive to point the need yr 
organization under 

would confirm the bar's tr 

ers. President Bird’s 

R., Oct. 1914) is proof 

premier pioneer of the entire prof 

for he advocated also reforms in crim 
inal procedure, making the American 
Bar Association a federal body, and 
gave warning of too many 
practitioners and ue competition for 
clients. 
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The Tennessee State Bar Association 
has its share of members who desire in 
tegration but it has been stymied by 
decisions rendered shortly after the war 
between North and South. At that time 
the legislature imposed state tax on 
lawyers and the supreme 
though divided, that the act w an 
unjustified interference with the judicial 
department. The nub of the m ap- 
pears to lie in the question wl the 
requirement that annual paid 
by every lawyer for the support of the 
bar is substantially different from as- 
sessing lawyers as a class for general 


dues 


public revenue. It now appears likely 
that the State Bar Assocation will at- 
tempt to resolve this problem and either 
seek legislative aid or else turn to the 
supreme court. It cannot be presumed 
that there is nowhere in the state gov- 
ernment any authority to regiment and 
implement the bar as an entirety for the 
public good. 

The report of the Conference of Bar 
Association Delegates’ committee on 
State Bar Integration, headed by Mr. 
Carl V. Essery, is one deserving wide 
reading. (It appears in the pamphlet 
edition of Conference committee re- 
ports.) It points out that every year 
has been one of definite progress, with 
accessions to the list of integrated bars 
in every general legislative year. There 
is encouragement in the fact that 1933 
yielded three victories—in North Car- 
olina, Arizona and Washington. The 
movement has made progress on merit, 
not on sentiment. The campaign has 
throughout been based on an appeal to 
reason and common sense.” The fact 
that the opposition has universally made 
stubborn resistance, and progress has 
not been by an “evangelistic campaign,” 
accounts, it is suggested, for the fact 
that there has been no slump. Rather 
feeble efforts to repeal bar acts in Okla- 
homa and South Dakota this year have 
served only to prove that the new status 
has a powerful hold on professional 
opinion, one which it has won by proved 
accomplishment Reference is also 
made to the growing feeling that in 
certain states in which the courts have 
held that the legislature cannot dictate 
bar controls to the judiciary progress 
should take the form of unified organ- 
ization under supreme court rules. Con- 
fidence in the responsibility resting 
upon the judicial department to manage 
its own internal affairs is steadily gain- 
ing ground. Meanwhile, as illustrated 
by Mr. Charles A. Beardsley’s able ar- 
ticle in the AMERICAN Bar ASSOCIATION 
JournaL for September, jealousy of ju- 
dicial hegemony is made apparent, and 
a searching consideration of fundamen- 
tal principles and powers is sure to en- 
sue. It would not be anomalous if it 
should be made to appear that in this 
respect the states differ. In each state 
the authority for regimenting the bar 
will be what the supreme court con- 
ceives it to be, subject to constitutional 
amendments 


Deaths of Members 
Reported 


John MacGregor, Jr., a member of 
the Cleveland (Ohio) Bar for more 
than thirty-five years, and of the Amer. 
ican Bar Association for the past §f. 
teen years, died August 8th. Born ip 
Akron, Ohio, on January 21, 1873, grad. 
uating from Yale Law School in 1897, 
he began the practice of law in Cleve. 
land, and at the time of his death was 
a member of the firm of Garfield, Gross, 
MacGregor, Daoust and Baldwin. 

Charles D. Rohr, of Burlington, Wis., 
on July 7th. 

Menz I. Rosenbaum, 
February 27th. 

John E. Ryan, of 
April 4th. 

Walter F. Seay, of 
January 6th. 

Alfred Selligman, of 
on March 11th. 

Harrison T. Sheldon, 
Conn., on May Ist 

Erwin E. Shutt, of 
on April 15th. 

Harry H. Smith, of 
June 17th. 

Albert Rhett Stuart, of 
Md. on April 20th. 

Harry A. Talbot 
March 31st. 

E. St. Clair The 
City, on June 9th 

Solon W. Turk, of 
on March Ist. 

Leo Carl Weiler 
on July 4th. 

Judge Walter Welsh, of 
town, Mass., on March 3rd. 

Charles K. Wheeler, of Paducah, Ky 
on June 15th. } 

S. B. Whitehead 
on June 2nd. 

Frank C. Miller, a 
firm of Miller & 
Va., on July 20th 

Major E. M. Carr, of 
Iowa, a member of the Association for 
the past thirty years, on July 2ist 
Major Carr was 83 years of age at the 
time of his death and the oldest mem- 
ber of the Delaware County (Ia.) Bar 

Guy Reynolds Kennedy, of Chico 
Calif., on May 11th 

David W. Williams, 
on February 4th. Mr. 
been a member of the 
1891. 

William V. Wilson, of 
Va., on April 9th 

J. A. Miller, of 
August 17th. 

Louis Edwin Flye, of 
on April 4th. 

Frederick Hulse, of 
on July 15th. 

William J. Whinery, of Hammond, 
Ind., a member of the Association since 
1916, on April 25th 

Harry Otis Poole, of Rochester, N 
Y., on March 23rd. Mr. Poole joined 
the Association ten years ago. 

Edwin Nottingham, of the firm of 
Nottingham, Clymer, Smith & Paltz, of 
Syracuse, N. Y. Mr. Nottingham had 
been a member since 1911. 

H. S. White, of Sanford, Fia., 
joined the Association in 
March 24 
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EVERY LAWYER WILL WANT TO OWN 
AMERICAN BAR LEADERS 


By James Grafton Rogers 





. 


The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 


+ 


Inclose check with order to 
AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago, Ill. 




















PUBLIC UTILITIES—VALUATION OF 
for Rate Making and Public Purchase 


A Vital Subject— Right Now! 





Whitten’s 
VALUATION OF 


Pustic SERVICE CORPORATIONS 


Re vised and Enlarged by Delos F, Wilcox 














Runs the whole gamut of public utility valuation — from “Just 
Compensation” to “Rate of Return.” Both legal and economic 
phases fully presented. 


Table of Cases shows rulings of U. S. Supreme Court, Federal 
and State Courts, Interstate Commerce Commission and other 
Commissions, with points involved in each case. 


Text thoroughly fortified with full excerpts from leading decisions, 
and citations to original sources. 
Exhaustively indexed. 


The “Accepted Authority” 


Two Volumes, Fabrikoid, per set, $30.00 


Order a Set Today—Subject to Return if Unsatisfactor 


BANKS-BALDWIN LAW PUBLISHING COMPANY 
merica s Oldest Law Publishing House—Est. 180 


3730 Euclid Avenue 521 Fifth Avenue 
CLEVELAND NEW YORK 
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